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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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In re MARIGOLD Foops, INc. AMA Docket No. M 61-3. Decided 
September 21, 1972. 


Classification and accounting—Skim milk used in Party Dip—Fluid milk 
product—Scope of proceeding—Petition dismissed 


Where petitioner’s contentions are without merit, the relief requested by 
petitioner is denied and the petition is dismissed. 


Sydney Berde, Minneapolis, Minn., for petitioner. 
Victor W. Palmer, for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
601 et seq.), instituted by the petitioner, a handler subject to 
Order No. 61 (7 CFR Part 1061) which regulates the handling 
of milk in the Southeastern Minnesota—Northern Iowa (Dairy- 
land) marketing area. 


The petition challenges the Market Administrator’s determi- 
nation that the skim milk in the “Party Dip” products manufac- 
tured and distributed by petitioner is Class I milk. The Market 
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Administrator determined that the skim milk used in “Party Dip” 
is Class I milk because (1) under section 1061.41(a) (1) of the 
Order, “Party Dip” is a “fluid milk product”, which is Class I, 
and (2) since it cannot properly be accounted for as Class II milk 
under section 1061.41(b), it is necessarily Class I milk under 
section 1061.41(a) (3) of the Order. 


The petition was filed on February 10, 1971. Respondent’s 
answer was filed on March 9, 1971. Oral hearing on the issues 
was held before Jack W. Bain, Chief Hearing Examiner, on 
November 2, 1971, in Rochester, Minnesota. Petitioner was rep- 
resented by Sydney Berde, Esq., St. Paul, Minnesota. Respondent 
was represented by Victor W. Palmer and Gary Wenell, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 


Petitioner filed Proposed Findings on Fact on January 20, 
1972, and Respondent filed its Proposed Findings on February 14, 
1972. A Reply Brief was filed by Petitioner on March 17, 1972. 


On June 30, 1972, the Chief Hearing Examiner adopted, with 
minor changes, Respondent’s Proposed Findings of Fact as his 
own. 


Petitioner filed Exceptions to the Recommended Decision of the 
Hearing Examiner on July 25, 1972. 
THE REGULATIONS 


Sections 1061.1 through 1061.46 and 1061.94 through 1061.103 
of Order No. 61 became effective on April 1, 1969 (34 F.R. 5909). 


Section 1061.41 of Order No. 61 (7 CFR 1061.41; Resp. Ex. 3) 
specifies two classes of utilization: 


(a) Class I milk. Class I milk shall be all skim milk and butter- 
fat: 


(1) Disposed of as a fluid milk product except as provided 
in subparagraphs (2), (3) and (4) of paragraph (b) ; 


(2) In inventory of fluid milk products in packaged form 
on hand at the end of the month; and 


(3) Not accounted for as Class II milk; 


(b) Class II milk. Class II milk shall be all skim milk and 
butterfat : 
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(1) Used to produce butter, butteroil, anhydrous milkfat, 
plain or sweetened condensed milk or skim milk, and condensed 
buttermilk; nonfat dry milk, dry whole milk, dried buttermilk, 
dried whey, and blends of dried milk products including dry ice 
cream mix; cheese and cheese foods; ice cream, ice milk and 
frozen desserts including mixes for freezing; sterile products in 
hermetically sealed metal or glass containers; .. . 


“Fluid Milk Product” is defined in section 1061.7 of Order 
No. 61 (7 CFR 1061.7; Resp. Ex. 3) as: 


. milk, cream, skim milk, buttermilk, unsterilized con- 
centrated milk or skim milk, eggnog and eggnog flavored 
milk, and mixtures combining milk, skim milk, and/or cream, 
including the aforesaid products sweet, sour, cultured or 
acidified and such products reconstituted from or fortified 
with milk products. The term includes the aforesaid products 
to which flavors, sweeteners, stabilizers, emulsifiers, vita- 
mins, minerals, and similar ingredients, have been added. 


FINDINGS OF FACT 


1. Petitioner, Marigold Foods, Inc., is a handler under Order 
No. 61, and operates a pool plant at Rochester, Minnesota, from 
which it distributes milk and milk products on routes in the Order 
No. 61 marketing area (Southeastern Minnesota-Northern Iowa). 
(Petition, Numbered Paragraph 1). 


2. Petitioner manufactures a variety of milk products includ- 
ing three lines of products which are consumable as “dips” (Tr. 
17, 18, 19, and 31). These three lines of milk products are: 


(a) Sour cream—which consists of sour cream, skim milk 
powder, stabilizers and a culture of acid bacteria. (Tr. 31). 


(b) “Chip Dip” or “Chip-N-Dip” which consists of food and 
flavoring materials added to ingredients otherwise approximately 
the same as those contained in the sour cream products. (Tr. 36). 


(c) “Party Dip”—this product is manufactured in much the 
same way and contains approximately the same ingredients as 
the “Chip Dip” or “Chip-N-Dip” products except that in place 
of butterfat, “Party Dip” contains vegetable fat and is referred 
to by petitioner as a “vegetable dip.” (Tr. 33-36). 


8. Petitioner’s three lines of dips compete with each other and 
a variety or other products for the “dip” trade. (Tr. 33-36 and 
44-25). 
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4. All three of petitioner’s dips are distributed, as are many 
competitor products, in eight-ounce plastic tubs and all three re- 
quire refrigeration until actually consumed (Tr. 18, 35 and 58). 


5. “Party Dip” and “Chip Dip” are products that are indis- 
tinguishable from each other except that the butterfat in “Chip 
Dip” has been replaced by vegetable fat in “Party Dip.” Other- 
wise, they are both manufactured in the same vats, are both 
pasteurized and homogenized, are of the same appearance and 
texture, are similarly packaged, and are both distributed to stores 
that place both products in refrigerated food coolers. (Tr. 31-36). 


6. Petitioner in its manufacture of “Chip Dip” (“Chip-N-Dip”) 
has used Grade A milk powder and skim milk and has accounted 
for and been charged, with respect to such Grade A powder and 
skim milk, on the basis of Class I utilization. (Tr. 18, 73 and 
74; Resp. Ex. 8). 


7. Petitioner in its manufacture of “Party Dip” has used 
Grade A milk powder and skim milk but objects to accounting 
for and being charged, with respect to such Grade A powder and 
skim milk, on the basis of Class I utilization. (Tr. 8-18). 


8. The Market Administrator in applying the provisions of 
Order No. 61 to the petitioner’s operations determined that the 
skim milk used by petitioner to produce “Party Dip” was utilized 
as Class I milk (1) under section 1061.41(a)(1) on the basis 
that such product is a fluid milk product, and (2) since it cannot 
properly be accounted for as Class II milk under section 1061.41 
(b), it is necessarily Class I milk under section 1061.41 (a) (3) 
of the Order. (Tr. 67-71). 


CONCLUSIONS 


The single question raised by petitioner in this proceeding 
under section 8c(15)(A) of the Act (7 U.S.C. 608c(15) (A)) 
is whether the obligations imposed upon it as a result of the Mar- 
ket Administrator’s determination were “not in accordance with 
law.” This involves the issue as to whether the Market Admin- 
istrator correctly determined that the skim milk used by petitioner 
to produce its “Party Dip” was utilized as Class I milk under the 
terms and provisions of Order No. 61.1 


1 For a general description of the milk marketing regulatory program under the Act, 
see U. 8. v. Rock Royal Co-op., 307 U. 8S. 533, 542-545; Lehigh Valley Coop. v. United 
States, 370 U. S. 76, 78-81; Fairmont Foods Company v. Hardin, 442 F.2d 762, 764 
(C.A.D.C.). 
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It is important to keep in mind the limitations on a market 
administrator’s authority. He is the agency the Secretary of 
Agriculture has appointed to administer and apply the terms of a 
milk marketing order as the Secretary has drafted it. The Market 
Administrator cannot alter or refashion the Order’s terms and 
provisions to meet changing practices or to do what he regards 
as equity. (See 7 CFR 1061.20-1061.22). 


Hence the issue in this proceeding is limited to whether the 
Market Administrator applied the terms of Order No. 61 to peti- 
tioner in accordance with their meaning as drafted. Questions 
of policy, desirabliity, or the evaluation of the effectiveness of 
the marketing order and its terms and provisions are not en- 
compassed by this proceeding. United States v. Mills, 315 F.2d 
828 (C.A. 4), certiorari denied, 375 U.S. 819. If a petitioner seeks 
an alteration of the Order’s terms and provisions as they apply 
to its operations, this would require the Order’s amendment 
through public rulemaking proceedings at which all affected 
members of the industry could praticipate. Such amendment pro- 
ceedings are not uncommon, and, in practice, the various market- 
ing orders are amended often to reflect changes in marketing 
conditions and provisions being changed through adjudicatory 
proceedings under section 8c(15) (A). 


The Market Administrator testified that he included the skim 
milk used in “Party Dip” in Class I first by an application of 
sections 1061.41 and 1061.7 of Order 61 (Tr. 67-69). The former 
section defines Class I to include, inter alia, all skim milk dis- 
posed of as a “fluid milk product.” The latter section defines 
“fluid milk product” as 


. milk, cream, skim milk, buttermilk, unsterilized con- 
centrated milk or skim milk, eggnog and eggnog flavored 
milk, and mixtures combining milk, skim milk, and/or cream, 
including the aforesaid products sweet, sour, cultured, or 
acidified and such products reconstituted from or fortified 
with milk products. The term includes the aforesaid prod- 
ucts to which flavors, sweeteners, stabilizers, emulsifiers, 
vitamins, minerals, and similar ingredients have been added. 
The term does not include products which are sterlized and 
disposed of in hermetically sealed metal or glass containers. 


In applying this definition the Market Administrator ascer- 
tained that “Party Dip” consisted of 80 to 82 per cent skim milk 
and that the substances added to it were of the type referred to 
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as “flavors, sweeteners, stabilizers, emulsifiers, vitamins, min- 
erals, and similar ingredients” which may be added to skim milk 
with the resulting product still being a fluid milk product (Tr. 
66, 67-69; Resp. Ex. 5). In this respect it was brought out at the 
hearing that “Party Dip” is basically the same product as “Chip 
Dip” or “Chip-N-Dip”, except that vegetable fat has been sub- 
stituted for butterfat (Tr. 33-36). Actually, petitioner in its 
manufacture of “Party Dip” uses “Chip Dip” as its base. Peti- 
tioner has accounted for the skim milk in “Chip Dip” as Class I 
and it is uncontroverted that this classification is correct (Tr. 
73, 74). Petitioner has not explained why the substitution of 
vegetable fat for butterfat changes the nature of the product 
so substantially as to require the reclassification of the skim milk 
used in the product. “Chip Dip” and “Party Dip” are of similar 
texture and appearance, are distributed in similar containers, are 
similarly manufactured, require similar refrigeration, and are 
both “dip” poducts that are similarly consumed. 


Petitioner attempts to distinguish “Party Dip”, contending 
that it should be treated as a “filled milk” product.? The findings 
of the Secretary in the promulgation of Order No. 61 noted that 
hearings had been held in Memphis on the proper classification of 
“filled milk” and that he accordingly reserved the final resolution 
of how filled milk should be treated in Order No. 61. Petitioner 
urges that since this issue has not been fully resolved, the Market 
Administrator could not classify this “filled milk” product as 
Class I under the Order. This conclusion is patently erroneous. 


The Market Administrator has an obligation and duty to clas- 
sify all milk subject to the Order’s regulation in accordance with 
the Order’s terms at the time of the milk’s classification (7 CFR 
1061.40(a)). The fact that the Secretary has reserved the right 
to further consider the Order’s terms and provisions to ascertain 
whether it should conform to uniform filled milk provisions in 
other Orders does not alter the Market Administrator’s present 
responsibilities. 


The Market Administrator testified that the classification of 
“Party Dip” as filled milk was a “moot question” (Tr. 81), and 


2 However, petitioner also states that “Party Dip” is not a filled milk product be- 
cause if it were then its distribution in Minnesota would be prohibited by state statute. 
It must be recognized that the status of “Pary Dip” under state law is irrelevant under 
the Federal regulatory scheme. Jerom ev. United States, 318 U. S. 101, 104; United 
States v. Pelzer, 312 U. 8S. 399, 402. 
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that the classification of filled milk “hasn’t been a question that 
required an administrative determination on my part” (Tr. 83). 
In short, “Party Dip” met the fluid milk product definition as it 
had been drafted, regardless of whether or not it might be said 
to be a form of filled milk. 


Petitioner’s reliance upon the outcome of the Memphis hearings 
on filled milk (exceptions to Recommended Decision pp. 9-10) 
is, for the purposes of this action, misplaced.* The October 17, 
1969, decision of the Secretary on filled milk does not apply to 
the S. E. Minnesota-Northern Iowa (Dairyland), Order No. 61, 
area (34 F.R. 16881). The decision was, however, made appli- 
cable to most other marketing areas through specific rulemaking 
changes. Since the Secretary is directed to fashion specific orders 
to fit the various marketing areas (7 U.S.C. 608c(11) ), the filled 
milk decision cannot be applied to the Order No. 61 area simply 
by implication. It has already been pointed out that the Market 
Administrator is bound to adminster the order as it is drafted. 


The Market Administrator also found “Party Dip” to be a 
Class I utilization of milk because all Class II uses are specified 
in the Order and any utilization unspecified as Class II must be 
Class I. 


Order No. 61 specifically directs this treatment. The ratio 
decidendi behind section 1061.41(a) (3) is the simple fact that 
for a milk order to be fully operative, all milk must be accounted 
for as either Class I or Class II. Otherwise, there would be 
unclassified milk, and this is completely antithetical to the Act’s 
objectives (7 U.S.C. 601, 602, 608c(18) ). To meet this regulatory 
necessity, Order No. 61 has adopted the technique of classifying 
as Class I all milk not specified by the Order as Class II. 


The testimony at the promulgation hearing for Order No. 61 
which bore on milk classification is helpful in understanding 
this classification scheme (Resp. Ex. 4): 


In operating a classified price system under which handlers 
are required to pay a higher price for milk used in Class I 
than for milk used in Class II there must be assurance that 
the utilization will be properly reported. The handler utiliz- 


/ 


8As a result of the Memphis hearings, most orders (not including Order No. 61) 
were amended to classify skim milk used in filled milk as Class I; but where the filled 
milk product contains six per cent or more non-milk fat (“Party Dip” contains 18% 
non-milk fat (Pet. Ex. 3)), the skim milk in the product is classified in such orders 
(net including Order No. 61) in the surplus class (34 F.R. 16881, 16885). 
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ing the milk is the only person who really knows how it was 
used on a day-by-day basis. Furthermore, it is his records 
upon which the Market Administrator must depend for pur- 
poses of verifying classification. The handler can prove 
utilization of milk by keeping proper plant records, sales 
records, and records of financial transactions. The Market 
Administrator cannot so prove utilization of milk in subse- 
quent months. Consequently, the classification system for 
federal milk marketing orders relies on a very simple prem- 
ise, which is, that all milk shall be Class I milk except to 
the extent that a handler can prove the use of milk as Class 
II, which would entitle him to the lower cost of such milk. 


Broadly speaking, Class I milk consists of all skim milk 
and butterfat marketed in fluid form for beverage purposes, 
and all milk not specifically accounted for as Class II milk. 
Class II milk is that used in the production of manufactured 
products, principally butter, nonfat dry milk, and cheese. 


It is the returns from Class I milk that provide revenue 
for the uniform price to producers necessary to generate a 
sufficient supply of pure and wholesome milk in the interests 
of consumers. The products in Class I, for the most part, 
must meet Grade A sanitary regulations as provided by law. 
The principal product in the Class I category is fresh, Grade 
A, fluid whole milk, which is so essential to the nutrition 
and well being of consumers, and in particular to the chil- 
dren of our growing population. Presumably, the uniform 
price to producers could be generated by placing sole em- 
phasis of fresh, Grade A, fluid whole milk to the exclusion 
of kindred products such as skim milk, modified milk, but- 
termilk, filled milk, and chocolate drink. To do so, however, 
would require an artificially high price for fresh fluid Grade 
A milk. 


In the interests of maintaining a price for fresh fluid, 
whole milk to consumers at a reasonable level, it is essen- 
tial to include in the Class I definition all fluid products 
whether or not they meet the Grade requirements, except for 
those distributed in hermetically sealed metal containers. . . . 


In addition, Class I milk would include any butterfat or 
skim milk not specifically accounted for as Class II milk. 
Thus, any new product which may enter the Market from 
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time to time would automatically be classified as Class I, 
at least pending hearings to determine a different classi- 
fication. ... 


The construction of the classification provisions in. this 
order are somewhat different than those which appear in 
orders issued to this point. It is our intent to specifically 
name the products to be included in Class II so that any 
skim milk or butterfat that is used for any purpose except 
those as indicated by Class II definition would automatically 
be Class I milk. . . . (Emphasis supplied) 


This does not conflict with the Act which imposes no require- 
ment that Class II, or the lowest Class provided by an Order, 
be the residual class for milk uses not clearly included in the 
highest class. A number of the milk orders in effect now pro- 
vide that Class I or the highest class, is the residual class for 
milk or butterfat not expressly coming within the terms of a 
lower class (see, e.g., 7 CFR 1006.41; 7 CFR 1007.41; 7 CFR 
1012.41). Whether the lowest or the highest priced class in a 
two class order should be the residual class is one of the many 
matters which must be decided by the Secretary on the basis of 
the records before him. The regulations of a governmental agency 
should be upheld unless unreasonable and plainly inconsistent 
with applicable statutes. Such regulations will not be overruled 
except for weighty reasons. Review Committee v. Willey, 275 
F.2d 264, 272 (C. A. 8), certiorari denied, 363 U.S. 827. See 
also Rucker v. Wabash Railroad Company, 418 F.2d 146, 149-50 
(C.A. 7). 


The petitioner contends in its exceptions, p. 13, that the “plain 
language of § 1061.41(a) requires that two conditions be satisfied 
to warrant classification as Class I, viz.: that the skim and butter- 
fat be (1) disposed of as a fluid milk product, ‘and’ (2) not ac- 
counted for as Class II.” That argument is without merit. 


Section 1061.41(a) of the Order provides: 


(a) Class I milk. Class I milk shall be all skim milk and 
butterfat : 


(1) Disposed of as a fluid milk product except as provided 
in subparagraphs (2), (3), and (4) of paragraph (b); 


(2) In inventory of fluid milk products in packaged form 
on hand at the end of the month; and 
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(3) Not accounted for as Class II milk; 


The petitioner’s argument overlooks the fact that there are 
three subparagraphs defining Class I milk—not two. If the peti- 
tioner’s construction of the regulations were correct, Class I milk 
would have to meet all three criteria set forth above. That con- 
struction is obviously incorrect because the first subparagraph 
applies to skim milk and butterfat disposed of, while the second 
subparagraph applies to skim milk and butterfat still in inventory. 
It is fundamental that one section of a statute or regulation 
should not be read in isolation from its total context. Richards v. 
United States, 369 U.S. 1, 11; Labor Board v. Lion Oil Co., 352 
U.S. 282, 288. Hence § 1061.41(a) manifestly sets forth three 
separate and independent descriptions of Class I milk. Effect 
should be given to the natural and plain meaning of words in a 
rule or regulation. Browder v. United States, 312 U.S. 335, 338; 
Helvering v. N. Y. Trust Co., 292 U.S. 455, 464. Thus skim milk 
and butterfat included within any one of three subparagraphs is 
Class I milk. 


In this case, as shown above, the petitioner’s product met both 
conditions referred to by the petitioner as necessary for Class I 
classification. But it would be sufficient if it met only one of the 
conditions. 


In the Reddi-Wip case cited in petitioner’s exceptions (Reddi- 
Wip Co. v. Hardin, 29 Agriculture Decisions 769 (U.S.D.C., E.D. 
Pa.), the court said, as quoted, that administrative orders, like 
statutes, are not to be given strained and unnatural construc- 
tions. It is important to note, however, that the court there went 
on to reverse the Judicial Officer because he did not follow the 
plain language of the regulations. In Reddi-Wip, as here, “under 
present consideration is the Order as it now exists, not the Order 
as it could have been drafted or as perhaps it may be amended 
in the future.” 29 Agriculture Decisions at 771. 


There are about 60 federal milk orders in effect, each of which, 
as is the case with Order No. 61, has been fashioned to meet the 
needs and practices of the market it regulates as they are found 
to be at the time of the Order’s promulgation. For that reason, 
petitioner’s concern that Cream of Mushroom Soup could be 
treated as Class I milk disposition loses its force in light of the 
fact that within the market regulated by Order No. 61, none was 
being produced. As the witness at the promulgation hearing 


MARIGOLD FOODS, INC. 1125 
Cite as 31 A.D. 1115 


pointed out, when new products come on the market they would 
initially be classified as Class I, but then a handler would have 
an administrative forum (rulemaking proceeding) in which the 
product’s reclassification could be effectuated through amendment 
of the Order (Resp. Ex. 4). 


The challenged determination by the Market Administrator is 
consistent with the plain meaning of the Order’s provisions, is 
in accord with the record evidence supporting those Order pro- 
visions, and imposes the same order obligations upon petitioner 
in respect to this product as it admits it has in respect to other 
“dips” that it manufactures. Under these circumstances, peti- 
tioner has failed to establish that this determination by the Mar- 
ket Administrator was not in accordance with law. The Market 
Administrator’s interpretation of the Order’s provisions is en- 
titled to great deference. As stated in Udall v. Tallman, 380 U.S. 
1, 16-17: 


When faced with a problem of statutory construction, this 
Court shows great deference to the interpretation given the 
statute by the officers or agency charged with its adminis- 
tration. “To sustain the Commission’s application of this 
statutory term, we need not find that its construction is the 
only reasonable one, or even that it is the result we would 
have reached had the question arisen in the first instance in 
judicial proceedings.” Unemployment Comm’n v. Aragon, 
329 U.S. 143, 153. See also, e.g., Gray v. Powell, 314 U.S. 
402; Universal Battery Co. v. United States, 281 U.S. 580, 
583. “Particularly is this respect due when the administra- 
tive practice at stake ‘involves a contemporaneous construc- 
tion of a statute by the men charged with the responsibility 
of setting its machinery in motion, of making the parts work 
efficiently and smoothly while they are yet untried and new.’ ” 
Power Reactor Co. v. Electricians, 367 U.S. 396, 408. When 
the construction of an administrative regulation rather than 
a statute is in issue, deference is even more clearly in order. 


“Since this involves an interpretation of an administra- 
tive regulation a court must necessarily look to the admin- 
strative construction of the regulation if the meaning of the 
words used is in doubt. ... (T)he ultimate criterion is 
the administrative interpretation, which becomes of con- 
trolling weight unless it is plainly erroneous or inconsistent 
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with the regulation.” Bowles v. Seminole Rock Co., 325 US. 
410, 414. 


For these reasons, the petitioner has failed to sustain its bur- 
den of proof and the petition should be dismissed. United States 
vy. Rock Royal Co-op., 307 U.S. 533, 567-568. 


ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed. 


COURT DECISION 


TUSCAN DAIRY FARMS, INC., TUSCAN DAIRIES, INC., TUSCAN 
FARMS OF BELMAR, N.J., TUSCAN FARM PRODUCTS Co. OF 
N.J., NORTH BLENHEIM CREAMERY CORP., LAFAYETTE MILK 
Co., INC., and the ESTATE OF CHARLES BORINSKY, the ESTATE 
OF SAMUEL BORINSKY, RUBEN BORINSKY and MorRIs WEIN- 
STEIN d/b/a TUSCAN FARM PRODUCTS Co. v. CLIFFORD HAR- 
DIN, Secretary of Agriculture, United States Department of 
Agriculture.* Decided June 7, 1972. 


UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 
Civil Action No. 1496-71 
Ruling on due processes—Dismissal 


Where plaintiffs’ contention that they were denied due process is without 
merit, the suit herein is dismissed. 


Michael Gold, Attorney for the plaintiffs. 
Roger S. Steffens, Asst. U.S. Attorney, for defendant. 


MEMORANDUM AND ORDER 
Fisher, District Judge 


In an action brought pursuant to 7 U.S.C. 608c(15) (B), 
whereby plaintiffs seek a review of a denial by the Secretary 
of Agriculture of their petition for a modification of a milk price 
order, the defendant has moved for summary judgment. 


*Unreported court decision reported in Agriculture Decisions.—Ed. 
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Plaintiffs, classified as milk handlers under the Agricultural 
Marketing Agreement Act of 1937, 7 U.S.C. 601 et seq., comprise 
a group of related business entities (hereinafter Tuscan) selling 
milk and milk products throughout the State of New Jersey. 
New Jersey has been divided for the purpose of the Act between 
two marketing areas: Order 2, comprising the Northern New 
Jersey-New York area, and Order 4, taking in the South Jersey- 
Philadelphia area, so as a statewide business concern, Tuscan 
must compete in both marketing areas. It is considered an 
Order 2 handler and therefore must pay milk producers prices 
required under Order 2 guidelines. In South Jersey, however, it 
must compete against Order 4 handlers who pay producers under 
Order 4 guidelines. 


On July 1, 1968, the Secretary promulgated a price change 
causing cream and half and half to be considered Class I milk 
in the Order 2 marketing area and kept it at Class II in the 
Order 4 area. Class I milk is more expensive than Class II, so 
since plaintiff is an Order 2 handler it must pay higher prices 
for cream and half and half than an Order 4 handler and thus 
is at a competitive disadvantage. 


Plaintiffs complain that by promulgating the change in clas- 
sification of cream and half and half in Order 2 but not in Order 
4, the Secretary created a “trade barrier” in violation of 7 U.S.C. 
698C (5) (g). 


In considering the plaintiffs’ contention the function of the 
Court is to determine whether the ruling of the Secretary is in 
accordance wth the law and whether his findings are supported 
by substantial evidence. Lewes Dairy Inc. v. Freeman, 401 F.2d 
808 (8rd Cir. 1968), cert. den. 394 U.S. 929 (1969). In Lewes 
Dairy, supra, at 317 the Circuit Court of Appeals held: 


“The role of the District Court is quite narrow, it must 
assure itself that the petitioning party has been accorded 
due process in the administrative proceedings. In so doing, 
the dministrative record is reviewed to determine whether 
the decision rendered therefrom is supported by substantial 
evidence. The District Court is not free to draw its own 
independent inferences and conclusions from the record.” 


At the Administrative hearing conducted pursuant to 7 U.S.C. 
608C (15) (a), plaintiffs tried to introduce evidence tending to 
show that New Jersey is in reality one market and that the Secre- 
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tary acted improperly in dividing the state into two market areas. 
The Examiner, however, refused to admit any such evidence say- 
ing that it was irrelevant to a hearing under Section 15(A) 
brought to challenge the classification of cream and half and half, 
but rather should be brought in a promulgation hearing when the 
market orders are made. 


The crux of the issue on review is whether the plaintiffs were 
denied due process by the Examiner’s failure to consider Tuscan’s 
arguments against the division of New Jersey into separate 
markets. Mr. Gold, Tuscan’s attorney, in arguing against the 
motion presently before the Court stated: 


“What we are really driving at... is . . . can the Gov- 
ernment be permitted to take the State of New Jersey, draw 
an arbitrary line across it, say to a dealer in one part, you 
are going to pay one price for your products and to dealers 
in another part, you are going to pay a different price, when 
these prices or price differences are very substantial? ... 
So I say this is really the basic question, and sooner or later 

. we want the Government to be put into a position 
where it has to explain, where it has to justify, taking this, 
what we consider to be an arbitrary position.” 


After reviewing both the record and the law in this area, I 
find that although plaintiffs are able to present their argument 
concerning improper market division, they did not do so properly 
and were not denied due process when the Examiner refused to 
admit the evidence plaintiffs sought to introduce. 


Section 608C(3) of the Act requires the Secretary, prior to 
the issuance of an order, to give “due notice of and an opportu- 
nity for a hearing upon a proposed order”. Hearings were held 
prior to the issuance of Orders 2 and 4. Plaintiffs did not raise 
this issue at that time. 


The Act also provides for the suspension of market orders 
after the conduct of hearings reviewing a proposed termination, 
7 U.S.C. 608C (16) and (17). Plaintiffs did not choose to pursue 
this route. 


The following exchange between the Examiner and Mr. Ham- 
merman, Tuscan’s representative at the administrative hearing, 
is indicative of Tuscan’s unwillingness to follow proper pro- 
cedures: 
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“Mr. Hammerman: . . . We maintain here that the Secretary 
cannot set up a dissimilar price for the same produce under the 
law for the same market and to prove our point it is essential 
to show that it is the same market. 


“Examiner Perlman: Well, sir, I don’t believe that this is the 
proceeding in which you can do that. If you want to put this in 
a promulgation proceeding, and apparently you made no such 
showing in the promulgation proceeding, is that correct, which 
formed the basis of this amendment that we are involved with? 


“Mr. Hammerman: I would have to answer that that would 
have been impossible to do so at that time. We would have to 
anticipate what the Secretary would be doing with respect to 
both Orders 2 and 4. 


“Examiner Perlman: Nevertheless, you didn’t make that show- 
ing at that time. You state why you haven’t made that showing. 


“Mr. Hammerman: Because it was impossible to do it at that 
time, and this is the only relief we could have. We could not 
anticipate that the Secretary .. . 


“Examiner Perlman: I dont agree with you that this is the 
only relief that you can have. We do have a procedure for re- 
questing an amendment hearing. Have you made such a request? 


“Mr. Hammerman: No, and that would not give us the relief 
that is necessary.” 


Mr. Hammerman then went on to say essentially that alternate 
forms of relief would not work quickly enough to suit Tuscan. 
The Examiner could not accept this statement and neither can 
this Court. 


If the division of markets under the two Orders was proper, 
then the change in the classification of cream and half and half 
in Order 2 but not in Order 4 must be deemed proper, for 7 U.S.C. 
608C (5) allows differentiation in prices between markets. No 
allegation has been made that the price classification was im- 
proper for failure to meet the party requirements of Section 
608C (18). 


This Court is not ruling on the merits of propriety of the 
division of New Jersey into separate markets. That is not before 
the Court. I can only look to the record to determine whether 
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plaintiffs were denied a legitimate opportunity to present their 
contention concerning such division. I find that they were not 
denied that opportunity. 


This suit will be dismissed and it is so ORDERED this 7th day 
of June, 1972. Without costs. 
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(No. 14,759) 


In re NovAK & NOVAK TRADING Co., INC., JAY A. NOVAK and 
IRVING OLSHEVER. CEA Docket No. 186. Decided September 
11, 1972. 


Minimum financial requirements—Accounts and records—Financial reports— 
Stipulation—Denial of trading privileges—Suspension 


Where respondents Novak & Novak Trading Co., Inc. and Jay A. Novak 
willfully violated the Act and the regulations and have filed a stipula- 
tion and consent to the entry of the order herein, said respondents are 
ordered to cease and desist from such violations, are denied trading 
privileges and suspended as registrants under the Act as set forth in 
the order. The complaint as to respondent Olshever is dismissed. 


Richard W. Davis, Jr., for complainant. 
William T. Friedman, New York, N.Y., for respondents Novak & Novak 
Trading Co. and Jay A. Novak. 
Harold R. Kalvin, New York, N.Y., for respondent Irving Olshever. 
John A. Campbell, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1) instituted by a complaint 
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and a notice of hearing issued on September 28, 1971, under the 
said Act. By leave of the Referee, the complaint was amended 
on April 19, 1972. The complaint as amended charges that re- 
spondents Novak and Novak Trading Co., Inc., and Jay A. Novak 
willfully violated sections 4f and 4g of the said Act (7 U.S.C. 6f 
and 6g) and sections 1.17 and 1.35 of the regulations thereunder 
(17 CFR 1.17 and 1.35); that all respondents willfully violated 
section 6(b) of the said Act (7 U.S.C. 9); and that cause exists, 
pursuant to section 8a(3) of the said Act (7 U.S.C. 12a(3)), to 
find respondent Novak and Novak Trading Co., Inc., unfit to 
engage as futures commission merchant. 

All respondents filed answers to the complaint and the amend- 
ments thereto which, in general, admitted the jurisdictional al- 
legations and denied the substantive allegations. 

A prehearing conference was held at New York, New York 
on January 11, 1972. An oral hearing was held at New York, 
New York on January 12, February 1, 2, 3, 4, 28, and 29, March 
1, 2, 3, 4, and 7, 1972 before John A. Campbell Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. On June 9, 1972, at the request of complainant, the hear- 
ing was postponed and continued without date. 

On September 8, 1972, respondents Novak and Novak Trading 
Co., Inc., and Jay A. Novak filed a stipulation under section 
0.4(b) of the rules of practice (17 CFR 0.4(b)) in which they 
(1) withdraw the answers previously filed by them, (2) admit 
the facts hereinafter set forth in paragraphs 1 and 2 of the Find- 
ings of Fact, (3) admit, for the purposes of this hearing and for 
such purposes only, the remaining facts set forth in the Findings 
of Fact and (4) waive further hearing on the charges in the 
complaint and the report of the referee and consent to the entry, 
of the order contained herein. In such stipulation, respondent 
Jay A. Novak represents that he will take adequate positive steps 
to insure that full, complete and systematic records of transac- 
tions relating to the business of dealing in commodity futures and 
cash commodities will be maintained by Novak & Novak Trading 
Co., Inc., and any other futures commission merchant with whom 
he may be associated in a managerial capacity; that the books 
and records of Novak & Novak Trading Co., Inc., and any such 
other futures commission merchant will clearly and accurately 
reflect the transactions and financial condition of such firm; and 
that all reports required to be submitted to the Commodity Ex- 
change Authority by such firm will be complete and accurate. 
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FINDINGS OF FACT 


1. Respondent Novak & Novak Trading Co., Inc., a corpora- 
tion organized and existing under the laws of the State of New 
York, with offices at 105 Hudson Street, New York, New York 
10013, is now, and was at all times material herein, a registered 
futures commission merchant under the Commodity Exchange 
Act, engaged in trading in commodities for future delivery for 
the accounts of customers and holding for such customers sums 
of money, representing deposits of margin by, and trading profits 
accruing to, such customers. At all such times the respondent 
corporation was subject to the minimum financial requirements 
specified in section 1.17 of the regulations under the Commodity 
Exchange Act (17 CFR 1.17.) 


2. Respondent Jay A. Novak, an individual whose address is 
8429-153 Avenue, Howard Beach, New York, was, at all times 
material herein, the president and a shareholder of the respondent 
corporation and responsible for its management, direction and 
control. 


3. During the period between March 31, 1969, and January 30, 
1970, both inclusive, the respondent corporation engaged as a 
registered futures commission merchant under the Commodity 
Exchange Act while failing to meet the minimum financial re- 
quirements prescribed by section 1.17 of the regulations issued 
by the Secretary of Agriculture under the Act (17 CFR 1.17). 
The respondent corporation lacked approximately $100, $14,000, 
$5,000 and $3500, on March 31, 1969, November 28, 1969, De- 
cember 31, 1969, and January 30, 1970, respectively, of having 
enough working capital to meet such minimum financial require- 
ments. 


4. The said respondents submitted to the Commodity Exchange 
Authority two financial reports on behalf of the respondent cor- 
poration, prepared by the Certified Public Accountant servicing 
the books of the respondent corporation, which purported to give 
the required financial information as of March 31, 1969 and No- 
vember 30, 1969. Such reports signed by the Certified Public 
Accountant did not accurately reflect the financial condition of 
the respondent corporation, in that the report which purported 
to provide the information as of March 31, 1969, stated that the 
firm had general funds cash in banks and on hand of $42,835.84, 
when, in fact, the actual amount of such funds was only $15,- 
835.84, and the report which purported to provide information 
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as of November 30, 1969, stated that the firm had general funds 
cash in banks and on hand of $33,987.71, when, in fact, the actual 
amount of such funds was only $21,987.71. 


5. The said respondents did not keep and maintain full, com- 
plete and systematic records of transactions relating to the busi- 
ness of dealing in commodity futures, in that: 


a. On or about November 28, 1968, entries were made in 
the books and records of the respondent corporation which showed 
a receipt and deposit in the bank of $27,000, when in fact, no 
such deposit was made. 


b. The books and records of the respondent corporation 
show that a cash disbursement of $15,000 was made on Decem- 
ber 1, 1969, to Max Novak when, in fact, such disbursement was 
made on or before November 28, 1969. 


ce. At all times in 1969 and in January, 1970, the respondent 
corporation failed to keep and maintain a record of transactions 
which showed separately for each account (including house ac- 
counts) all commodity futures transcations executed for each such 
account. 


d. At all times in 1969 and in January, 1970, the respondent 
corporation failed to prepare, within a reasonable time, purchase 
and sale statements for house accounts and to transfer profits 
and losses on closed trades for such accounts from the nonregu- 
lated settlement account to individual house accounts. 


e. At all times from March 31, 1969 through and including 
January, 1970, the respondent corporation failed to maintain 
accounts which clearly and accurately reflected the investments 
of such corporations. 


f. Journals and General Ledgers of the respondent corpo- 
ration for 1969 and January 1970 writte nby the Certified Public 
Accountant were partially illegible to the extent that the financial 
condition and transaction of the corporation represented thereby 
could not be determined solely by an examination of such records. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that respondents Novak and Novak Trading Co., 
Inc., and Jay A. Novak have violated sections 4f and 4g of the 
Commodity Exchange Act (7 U.S.C. 6f and 6g) and sections 
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1.17 and 1.35 of the regulations thereunder (17 CFR 1.17 and 
1.35). The complainant states that the administrative officials 
of the Commodity Exchange Authority have carefully considered 
the stipulation and the terms of the proposed order and they 
believe that the entry of such an order without further pro- 
ceedings would constitute a satisfactory disposition of this case 
as to the stipulators, serve the public interest and effectuate the 
purpose of the Commodity Exchange Act. The complainant 
therefore recommends that the stipulation be accepted and the 
proposed order be issued, terminating this proceeding as to the 
stipulators. 


The officials of the Commodity Exchange Authority further 
consider that, in view of all the circumstances of this matter 
and the recommended disposition thereof as to the stipulators, a 
disciplinary action against respondent Olshever should not be 
maintained. The complainant therefore recommends that the 
complaint, insofar as it pertains to respondent Irving Olshever, 
be dismissed, without prejudice, terminating this proceeding. It 
is concluded that the complainant’s recommendations should be 
adopted. 


ORDER 


1. The respondents, Jay A. Novak and Novak & Novak Trading 
Co., Inc., are prohibited from trading on or subject to the rules 
of any contract market for a period of six months in any regulated 
commodity and all contract markets shall refuse all such trading 
privileges to the said respondents during this period. Such pro- 
hibition and refusal shall apply to trading done and positions 
held directly by the respondents or any of them, either for their 
own account or as the agents or representatives of any other 
person or firm, and also to all trading done and positions held 
indirectly through persons or firms owned or controlled by the 
said respondents or any of them, or otherwise. 


2. The registration as futures commission merchant of the 
respondent Novak & Novak Trading Co., Inc., is suspended for 
a period of six months. 


3. The last four months of the period of prohibition and denial 
of trading privileges to Jay A. Novak and Novak & Novak Trad- 
ing Co., Inc., specified in paragraph 1 of this Order, and the 
last four months of the suspension of registration as futures 
commission merchant of Novak & Novak Trading Co., Inc., spec- 
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ified in paragraph 2 of this Order are suspended. However, if 
the above respondents, or either of them, should, after complaint 
and hearing in accordance with established procedure, be found 
to have violated the Commodity Exchange Act or regulations 
thereunder within three years from the date of issuance of this 
Order, by reason of acts other than those constituting the basis 
for the charges brought in this proceeding, a supplemental Order 
in this proceeding may be issued against the offending respondent 
or respondents, without further notice, making effective forth- 
with the portion of the sanctions applicable to such respondent 
or respondents suspended by this Order. Such supplemental 
Order shall be in addition to any sanction which may be imposed 
as a result of such subsequent violation. 


4. Respondents Jay A. Novak and Novak & Novak Trading Co., 
Inc., individually and collectively, shall cease and desist from: 


(a) Engaging as futures commission merchant, within the 
meaning of the Commodity Exchange Act, without meeting the 
minimum financial requirements under the Act and the regula- 
tions thereunder. . 


(b) Failing to keep full, complete and systematic records 
of transactions relating to the business of dealing in commodity 
futures as required by § 1.85 of the regulations under the Com- 
modity Exchange act (17 CFR 1.35.) 


(c) Submitting to the Commodity Exchange Authority fi- 
nancial reports purporting to represent the true financial con- 
dition of a registrant under the Act which do not accurately 
represent such financial condition. 


(d) Willfully causing, aiding, abetting, counseling, com- 
manding or inducing any futures commission merchant to engage 
in activities which if engaged in by the respondents Jay A. Novak 
or Novak & Novak Trading Co., Inc., would be in violation of this 
paragraph. 


5. The perod of the denial of trading privileges and suspension 
of registration specified in paragraphs 1, 2 and 8 of this Order, 
shall become effective on the twentieth day after the date of entry 
of this Order. The cease and desist provision specified in para- 
graph 4 of this Order shall become effective on the date of service 
of this Order upon the respondents. 
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6. The complaint herein, insofar as it pertains to respondent 
Irving Olshever, is dismissed, without prejudice. 


7. A copy of this Decision and Order shall be served on each 
of the parties and on each contract market. 


(No. 14,760) 


In re FRONTIER COMMODITIES, INC. and EDWIN J. SCHUFFMAN. 
CEA Docket No. 191. Decided September 14, 1972. 


Undersegregation of funds—Minimum financial requirements—Failure to 
make required financial report—Customers’ accounts— 
Stipulation—Cease and Desist 


The respondents have consented to the issuance of an order against them 
to cease and desist from the violations as set forth in the order 
herein. 

John J. Casey, for complainant. 


Joel J. Bellows, Chicago, Illinois, for respondents. 
Harry S. McAlpin, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C., Chapter 1), instituted by a complaint 
and notice of hearing issued on June 1, 1972, under section 6(c) 
of the Act (7 U.S.C. 18b). The respondents are charged with 
violating sections 4d, 4f, 4g and 4i of the Commodity Exchange 
Act (7 U.S.C. 6d, 6f, 6g and 6i) and sections 1.10, 1.17, 1.20, 1.21, 
1.22, 15.00, and 17.00 of the regulations thereunder (17 CFR 1.10, 
1.17, 1.20, 1.21, 1.22, 15.00, and 17.00). 


No hearing has been held in this proceeding. The respondents 
have filed a stipulation under section 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b)), in which they (1) withdraw their answer 
filed herein and admit the facts hereinafter set forth in para- 
graphs 1, 2, and 8 of the Findings of Fact, (2) admit for the 
purposes of this proceeding and for such purposes only, the facts 
hereinafter set forth in paragraphs 4, 5, 6, and 7 of the Findings 
of Fact, (3) waive hearing on the charges in the complaint and 
the report of the referee, and (4) consent to the entry of the 
order contained herein. 
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Respondents in their stipulation stated that any violations of 
the Commodity Exchange Act by reason of the facts therein 
admitted, were not willful violations. 


FINDINGS OF FACT 


1. Respondent Frontier Commodities, Inc., a Tennessee cor- 
poration with its principal offices at 4110 Hillsboro Road, Nash- 
ville, Tennessee, was at all times material herein, a registered 
futures commission merchant under the Commodity Exchange 
Act. The respondent corporation is no longer a registrant under 
the Commodity Exchange Act. At all times material herein up 
until on or about December 15, 1971, the name of the respondent 
corporation was Frontier Securities, Inc. 


2. Respondent Edwin J. Schuffman, an individual whose ad- 
dress is 582 Glengarry Drive, Nashville, Tennessee, is now, and 
was at all times material herein, the president and a director of 
the respondent corporation and the owner of 50 per cent of its 
capital stock. At all such times, respondent Schuffman had re- 
sponsibility for the management, direction and control of the 
respondent corporation. 


3. At all times material herein, the respondent corporation in 
the regular course of its business as futures commission mer- 
chant, carried accounts for customers who traded in commodity 
futures. Such accounts, the trading therein, and the handling and 
disposition of funds in connection therewith, were subject to the 
provisions of the Commodity Exchange Act and the rules and 
regulations issued thereunder. At all such times, the respondent 
corporation had to its credit with a bank or other depository 
sums of money in varying amounts held in segregated account 
and identified as customers’ funds, representing deposits of mar- 
gin by and trading profits accruing to such customers. 


4. On January 7, 10, 12, 18, 18 and 31 and February 1, 2, 3, 
and 4, 1972, the respondent corporation was undersegregated 
within the range of $1,223.23 to $30,988.30—that is, on the ten 
days mentioned the total amount of regulated commodity cus- 
tomers’ funds held in segregation by the respondent corporation 
was from $1,223.23 to $30,988.30 less than the amount necessary 
to pay all credits and equities due to such customers. 


5. During the period from October 31, 1971 through January 
18, 1972, the respondent corporation engaged as a registered 
futures commission merchant under the Commodity Exchange 
Act while failing to meet the minimum financial requirements 
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prescribed by section 1.17 of the regulations (17 CFR 1.17) issued 
by the Secretary of Agriculture under section 4f of the Act (7 
U.S.C. 6f). The respondent corporation lacked $18,727.17 on 
October 31, 1971 and $109,528.42 on January 18, 1972, of having 
enough working capital to meet such minimum financial require- 
ments. 


6. Under the regulations issued pursuant to the Commodity 
Exchange Act (17 CFR 1.10), the respondent corporation was 
obligated at all times material herein to prepare a written com- 
putation of its net worth at least once each month, and whenever 
any such computation showed, or the respondent corporation 
knew or had reason to believe, that its net worth had declined 
20 percent or more from its net worth as shown in the report 
of its financial condition which it filed with the Commodity Ex- 
change Authority as of September 30, 1971, the respondent cor- 
poration was obligated to notify immediately the Commodity 
Exchange Authority thereof. The respondent firm’s computations 
of its net worth as of November 30 and December 31, 1971, 
showed that its net worth had declined more than 20 percent of 
its net worth as shown in its financial report as of September 30, 
1971, but the respondent corporation failed or refused to notify 
the Commodity Exchange Authority thereof, as required under 
the above-cited section of the regulations. 


7. Under the regulations issued pursuant to the Commodity 
Exchange Act (1 CR7F 15.00 (b) and (c), 17.00), the respond- 
ent corporation was obligated during the period specified below 
to report to the Commodity Exchange Authority for each business 
day with respect to any customer’s account on its books which 
showed a position of 25 contracts or more in a single pork belly 
future, and with respect to any customer’s account on its books 
which showed a position of 200,000 bushels or more in a single 
soybean future. On December 14, 15, 20, 21, 1971 and January 5, 
6, 7, 10, 14, 17, 18, 19, 26, 31, and February 1, 1972, the respond- 
ent corporation carried customers’ accounts which had such re- 
portable position, but the respondent corporation failed or refused 
to report to the Commodity Exchange Authority with respect to 
such accounts as required under the above-cited sections of the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents vio- 
lated sections 4d, 4f, 4g and 4i of the Commodity Exchange Act, 
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and sections 1.10, 1.17, 1.20, 1.21, 1.22, 15.00, and 17.00 of the 
regulations thereunder. The complainant states that the admin- 
istrative officials of the Commodity Exchange Authority have 
carefully considered the stipulation submitted by the respondents. 
The administrative officials believe that the prompt entry of the 
proposed order would constitute a satisfactory disposition of this 
case, serve the puble interest and effectuate the purposes of the 
Act. The complainant recommends, therefore, that the stipula- 
tion be accepted and the proposed order be issued. It is concluded 
that the complainant’s recommendation should be adopted. 


ORDER 
Respondents and each of them shall cease and desist from: 


1. failing to treat and deal with customers’ funds as belonging 
to such customers as required by section 4d of the Commodity 
Exchange Act (7 U.S.C. 6d) and the regulations thereunder; 


2. failing to hold customers’ funds in segregated account as 
required by section 4d of the Commodity Exchange Act (7 U.S.C. 
6d) and the regulations thereunder; 


3. engaging as futures commission merchant within the mean- 
ing of the Commodity Exchange Act without meeting the mini- 
mum financial requirements of the Act and the regulations there- 
under; 


4. failing, while registered as futures commission merchant 
under the Commodity Exchange Act, to prepare a written com- 
putation of net worth at least once each month and failing to 
notify the Commodity Exchange Authority whenever such re- 
spondent knows or has reason to know that its net worth has 
declined 20% or more from the net worth of such respondent 
shown in the most recent report of financial condition filed with 
the Commodity Exchange Authority; 


5. failing to file, in accordance with the Commodity Exchange 
Act and the regulations thereunder, such reports as they are 
required to file under such Act and regulations; and 


6. willfully causing, aiding, counseling, commanding or induc- 
ing any person to engage in any act or practice from which the 
respondents are directed to cease and desist by this order. 


This Order shall become effective on the date of service on the 
respondents. 
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(No. 14,761) 


In re CORALEA HULL. LAWA No. 14. Decided September 11, 
1972. 


Consent Order—Suspension 


Respondent has consented to the issuance of an order against her to cease 
and desist from violating the Act and the regulations as stated herein 
and suspending respondent’s license as a dealer under the Act for 
14 days. 


Thomas E. Bundy, for complainant. 
James H. Cothen, Osceola, Iowa, for respondent. 
John G. Liebert, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act 
as amended 7 U.S.C. 181 et seq.), hereinafter referred to as the 
Act, instituted by a complaint filed on September 2, 1971, by the 
Administrator, Agricultural Research Service, United States De- 
partment of Agriculture, charging respondent with various viola- 
tions of the Act and the regulations issued thereunder (9 CFR 
1.1 et seq.), hereinafter referred to as the regulations. 


On August 16, 1972, respondent filed an amended answer in 
which she admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and for the pur- 
poses of this proceeding and for such purposes only, consents to 
the issuance of a specified order, containing findings of fact and 
conclusions based upon certain allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Coralea Hull, hereinafter referred to as the respondent, 
is an individual residing at Route #1, Weldon, Iowa 50264. 


(b) The respondent is, and at all times material herein was: 


(1) Engaged in the business of buying, transporting, 
and selling, for compensation or profit, cats and dogs in commerce 
for research purposes. 


(2) Licensed as a dealer under the Act and the regula- 
tions by the Secretary of Agriculture, and classified as a “B” 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations, and 
agreed in writing to comply with their provisions. 


2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, wilfully sold dogs and 
cats without holding them for a period of at least 5 business days 
after the acquisition of such animals by respondent. 


8. Respondent, during the period from on or about June 9, thru 
June 11, 1969, acquired and transported in commerce, approxi- 
mately 204 cats that she wilfully failed to identify by affixing an 
official tag or a distinctive and legible tattoo to such animals at 
the time she acquired them. 


4. Respondent, in connection with her purchase or acquisition 
of 14 dogs on or about January 16, 1969 and approximately 204 
cats on or about June 9 thru June 11, 1969, wilfully failed to make 
and retain accurate records showing the dates of acquisition of 
such animals and the names and addresses of the persons from 
whom she acquired such animals. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated section 5 of the Act (7 U.S.C. 
2135) and section 2.101(a) of the regulations (9 CFR 2.101(a) ). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated section 11 of the Act (7 U.S.C. 
2141) and section 2.50 of the regulations (9 CFR 2.50). 


By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated section 10 of the Act (7 U.S.C. 
2140) and section 2.75 of the regulations (9 CFR 2.75). 
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Inasmuch as respondent has consented to the issuance of: the 
following order and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, in connection with her operations as a dealer under 
the Act, shall cease and desist from: 


1. Selling or otherwise disposing of dogs and cats without hold- 
ing such animals for a period of 5 business days after acquisition 
of such animals by respondent, or for such other period as pre- 
scribed by the regulations. 


2. Purchasing or otherwise acquiring and transporting in com- 
merce any dog or cat without immediately identifying such animal 
by affixing an official tag or a distinctive and legible tattoo to 
such animal at the time it is acquired, or affixing an official tag 
to the cage of animals where allowed under the provisions of the 
Laboratory Animal Welfare Act or the regulations promulgated 
thereunder by the Secretary of Agriculture. 


8. Purchasing or otherwise acquiring, holding, transporting, 
selling or otherwise disposing of dogs and cats without making 
and retaining accurate records with respect to such animals show- 
ing the name and address of the person from whom acquired and 
the date of acquisition and all other information required by the 
Act and regulations. 


Respondent’s license to operate as a dealer under the Act is 
suspended for a period of fourteen (14) days. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the day upon which 
service of the order is made upon the respondent. 
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CANADIAN COMMISSION COMPANY, a corporation, and 
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Issuance of insufficient funds checks—Suspension 


CoMMUNITY LIVESTOCK AUCTION Co., INc. P&S Docket 
No. 4636. Consent Order—Weights—Scales—Seale 


I 5c scascscncapaveaterscoasavineretiatmnegeontnaedee 


CONSOLIDATED DRESSED BEEF COMPANY. P&S Docket 
No. 4642. Consent Order—Cease and desist ......... 


MADRIGALE, FRANK. P&S Docket No. 4668. Checks and 
drafts—Insufficient funds—Purchase price—Fail- 


ure to pay when due—Cease and desist .......................... 


REuscHER, A. C. P&S Docket No. 4652. Bonding re- 
quirement—Cease and desist . aa 


Seaco, JoHN. P&S Docket No. 4669. Consent Order— 
Dealer operating as market agency without bond— 


I a aca dere eh Rc 


SuNBuRST CATTLE CO. v. JERRY GOODWIN and PRrRo- 
DUCERS LIVESTOCK MARKETING ASSOCIATION. P&S 
Docket No. 4640. Dismissal— Withdrawal of 


complaint ........... Geass teisase lovakicadd clon dae ae eeeantaaseneneste 


(No. 14,762) 


without bond 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Camphell, Judicial Officer 


Page 


1152 


1146 


1156 


1158 


1161 


1144 


In re JOHN SEAGO. P&S Docket No. 4669. Decided September 1, 
1972. 


Consent Order—Suspension—Dealer operating as market agency 


Respondent has consented to the issuance of an order against him to cease 
and desist from engaging in business under the Act without the required 
bond and suspending respondent as a registrant under the Act, as stated 
in the Order herein. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on July 6, 1972 by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.) 


On July 24, 1972, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the cease and desist order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) John Seago, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Box 33, San Diego, Texas 78384. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent was notified by certified mail on or about March 
6, 1972, that his bond had been terminated and that if he con- 
tinued his livestock operations without bond coverage or its equiv- 
alent, as required under the Act and the regulations, he would be 
in violation of section 312 of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwithstand- 
ing such notice, respondent has engaged in the business of a 
market agency buying livestock in commerce on a commission 
basis, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
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213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,763) 


In re COMMUNITY LIVESTOCK AUCTION Co., INc. P&S Docket No. 
4636. Decided September 8, 1972. 


Consent Order—Suspension—Weights—Scales—Scale..tickets 


Respondent has consented to the issuance of an order against it to cease and 
desist from violations of the Act with respect to weighing livestock at 
less than their true and correct weights, the issuance of scale tickets, 
payments for livestock, and the operation of livestock scales and suspend- 
ing respondent as a registrant under the Act for 15 days as set forth 
in the Order herein. 


Timm D. Dunn, for complainant. 


Marvin M. Wadlinger, Millville, New Jersey, for respondent. 
John Campbell, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 30, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on September 8, 1972, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order, with findings of fact 
and conclusions, for the purpose of this proceeding only, based 
on allegations contained in the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Community Livestock Auction Co., Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Woodstown, New Jersey 08098. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Community Livetsock Auction Co., Inc. stockyard, 
located at Woodstown, New Jersey, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


(c) Respondent, at all times material herein, weighed calves 
at its stockyard for purposes of sale on a scale with a 1-pound 
graduation and weighed all other livestock for purposes of sale on 
a scale with a 2-pound graduation. 


2. (a) On or about June 21, 1971, representatives of the 
Packers and Stockyards Administration conducted an investiga- 
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tion of respondent’s operations under the Act, and in connection 
therewith, reweighed several drafts of consigned livestock that 
respondent, through its weighmaster, had weighed for purposes of 
sale on a weight basis for a commission at the stockyard. Such 
reweighing disclosed that the respondent, through its weigh- 
master on duty, weighed 3 of the 9 drafts check-weighed at from 
four to eighteen pounds less than their true and correct weights. 
Respondent was notified of the results of the checkweighing by a 
certified letter dated July 6, 1971, and was requested to institute 
corrective action which would assure accurate weighing at the 
stockyard in compliance with the Act and the regulations. 


(b) On or about May 26, 1970, and June 21, 1971, repre- 
sentatives of the Packers and Stockyards Administration con- 
ducted auction market reviews of respondent’s operations under 
the Act, and in connection therewith, reviewed scale tickets of 
livestock weighed on a 2-pound graduated scale. Such reviews 
disclosed that the respondent, through its weighmaster, weighed 
all drafts to 10 pound weight intervals, notwithstanding that such 
scale is capable of weighing to the nearest 2 pounds. Respondent 
was advised of the results of these reviews by letter dated August 
28, 1970, and July 6, 1971, respectively, and on both occasions was 
requested to institute corrective action which would assure accu- 
rate weighing at the stockyard in compliance with the Act and 
regulations. 


(c) Respondent, on or about December 20, 1971, in the 
transactions referred to in the tabulation below, sold consigned 
livestock on a weight basis for a commission at its stockyard, and, 
in connection therewith weighed the livestock at other than their 
true and correct weights, issuing scale tickets and accountings to 
the consignors on the basis of such false weights. 


No. of Head Sales Weight Shown Weight 
and Name of Weight Upon Reweigh- Difference 
Description Mark Consignor (Pounds) ing (Pounds) (Pounds) 
1 calf 27 Lou Gant 101 106 +5 
1 calf 7 Arthur Roberts 112 113 +1 
1 calf 20 Harold Greenberg 85 87 +2 
1 calf 95 Raymond McCann 299 301 +2 
1 calf 118 Sam Beachum 254 258 +4 
1 cow 45 John Gayzik 1,200 1,214 +14 
1 cow 25 B. Taylor 1,150 1,166 +16 
1 cow 31 Henry Orkin 1,370 1,378 +8 


(d) Respondent, on or about December 20, 1971, in the 
transactions referred to in the tabulation below, sold consigned 
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livestock on a weight basis for a commission at its stockyard, and, 
in connection therewith weighed the livestock to other than the 
nearest graduation of the scale; issuing scale tickets and account- 
ings to the consignors on the basis of such weights. 


No. of Head 
and Name of Sales 

Description Mark Consignor Weight 
1 cow 1 Harry Levitsky 1500 
1 cow Harry Levitsky 1180 
1 cow 3 Harry Levitsky 860 
1 cow 4 Sam Nickerson 900 
1 cow 5 Sam Nickerson 700 
1 cow 6 Sam Nickerson 860 
1 cow 7 Sam Nickerson 900 
1 cow 8 Sam Nickerson 930 
1 cow 9 Delbert Robinson 1090 
1 cow 10 Arthur Roberts 1200 
1 cow 11 Carlton Miller 1310 
1 cow 12 Carlton Miller 1040 
1 cow 13 Henry Steinsnyder 1530 
1 cow 14 Henry Steinsnyder 1340 
1 bull 15 Henry Steinsnyder 1340 
1 cow 16 Henry Steinsnyder 1200 
1 cow 17 Elmer Pettit 1460 
1 cow 18 Elmer Pettit 1260 
1 cow 19 Elmer Pettit 1480 
1 cow 20 Shirley Pine Dairy 1000 
1 cow 21 Elmer Petitt 1200 
1 cow 22 Elmer Pettit 1250 
1 cow 23 Harold Greenberg 1100 
1 cow 24 Nelson Bros. 1630 
1 cow 25 B. Taylor 1150 
1 cow 26 B. Taylor 1400 
1 cow 27 Wm. Charlton 910 
1 cow 28 Wm. Charlton 1170 
1 cow 29 Henry Orkin 1100 
1 cow 80 Henry Orkin 890 
1 cow $1 Henry Orkin 1370 
1 cow 82 Henry Orkin 860 
1 cow 83 Henry Orkin 770 
1 cow 84 Max Orkin 1470 
1 cow 85 Henry Orkin 840 
1 cow 86 Meredith Coleman 1240 
1 cow 87 Sam Nickerson 630 
1 cow 88 Sam Nickerson 630 
1 bull 39 Sam Nickerson 480 
1 cow 40 Sam Nickerson 780 
1 cow 41 Sam Nickerson 900 
1 cow 42 Donald Williams 1190 
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No. of Head 


and Name of Sales 
Description Mark Consignor Weight 
1 cow 43 Dietz and Watson 1350 
1 cow 44 Wm. Pettit 1280 
1 cow 45 John Gayzik 1200 
1 cow 46 Norman Parker 930 
1 cow 47 Norman Parker 1200 
1 cow 48 Norman Parker 850 
1 cow 49 Norman Parker 1320 
1 cow 50 Norman Parker 1200 
1 cow 51 Norman Parker 1360 
1 cow 52 Norman Parker 1380 
1 bull 54 A. Bolnick 1100 
1 cow 55 A. Bolnick 1070 
1 cow 56 A. Bolnick 1300 
1 cow 57 A. Bolnick 1200 
1 cow 58 A. Bolnick 1410 
1 cow 59 E. B. 1580 
1 cow 60 E. B. 940 


3. Respondent, on or about December 20, 1971, in connection 
with the transactions specified in paragraph 2 above, failed to 
operate its scales in accordance with INSTRUCTIONS FOR 
WEIGHING LIVESTOCK: regulations issued under the Packers 
and Stockyards Act on September 8, 1968, by the Packers and 
Stockyards Administration, in that it operated its calf scale with 
a back-balance of 4 pounds, and weighed animals on its livestock 
scale to other than the nearest graduation. 


4. Respondent, in connection with the transactions specified in 
paragraph II above, kept accounts and records which did not fully 
and correctly disclose all transactions involved in its business, in 
that respondent prepared, and made a part of respondent’s ac- 
counts and records, scale tickets and accounts of sale showing 
such false weights for the livestock. 


5. Respondent, during the year 1971, in connection with the 
sale of consigned livestock on a commission basis at the stockyard, 
prepared and issued accounts of sale which failed to show the 
full, true, and correct names of the buyers of the livestock, copies 
of which were made a part of respondent’s books and records. 


6. Respondent, during the year 1971, issued scale tickets which 
failed to show (a) the name of the buyer and the name of the 
consignor, or understandable abbreviation of such names; (b) the 
number of head and kind of the livestock; (c) the date of the 
transaction and (d) the name or initials of the person who 
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weighed the livestock. Respondent made copies of such. scale 
tickets a part of its books and records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 4 
herein, the respondent has wilfully violated sections 307, 312(a), 
and 401 of the Act (7 U.S.C. 208, 213(a), and 221), and sections 
201.49, 201.55, 201.71, 201.73 and 201.73-1 of the regulations 
(9 CFR 201.49, 201.55, 201.71, 201.73 and 201.73-1). 


By reason of the facts set forth in Findings of Fact 5 and 6 
herein, the respondent has violated sections 307, 312(a), and 
401, supra, and sections 201.43 and 201.49 of the regulations 
(9 CFR 201.43 and 201.49). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officer, directors, agents and employees, in con- 
nection with its livestock transactions in commerce, shall cease 
and desist from: (1) weighing livestock at other than the true 
and correct weights; (2) weighing the livestock to other than the 
nearest graduation of the scale; (3) issuing scale tickets, or ac- 
counts of sale on the basis of false and incorrect weights; (4) pay- 
ing the consignor the proceeds of the sale of livestock on the basis 
of false and incorrect weights; (5) failing to operate livestock 
scales owned or controlled by respondent in accordance with the 
regulations under the Act constituting INSTRUCTIONS FOR 
WEIGHING LIVESTOCK; and (6) issuing accounts of sale 
which fail to show the true and correct names of the buyers. 


Respondent shall prepare and keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in its business under the Act, including, among other 
things, (a) accounts of sale which show the full, true and correct 
names of the buyers of livestock purchased in commerce and the 
true and correct weights of such livestock; and (b) scale tickets 
which show (1) the names of the buyer and consignor; (2) the 
number of head and kind of livestock; (3) date of the transac- 
tions; (4) the name or initials of the person who weighed the 
livestock; and (5) the true and correct weights of the livestock. 
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Respondent is suspended as a registrant under the Act for 
a period of 15 days, beginning September 15, 1972. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective immediately, as respond- 
ent has waived the notice requirements of 7 U.S.C. 204. Copies 
hereof to be served upon the parties. 


(No. 14,764) 


In re CANADIAN COMMISSION COMPANY, a corporation, and ED- 
MOND LEON DOopD, an individual. P&S Docket No. 4655. 
Decided September 18, 1972. 


Financial requirements—Failure to meet—Purchase price—Failure to pay 
when due—Issuance of insufficient funds checks—Suspension 


Where respondents violated the Act and regulations as found herein, re- 
spondents are suspended as registrants under the Act for a period of 
60 days. 


Samuel J. Harris, for complainant. 
Respondents pro se. 
Harry S. McAlpin, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). Upon 
consideration of the entire record, the Recommended Decision and 
Order are adopted as the final Decision and Order herein. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.SC. et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on May 16, 
1972, by the Packers and Stockyards Administration, United 
States Department of Agriculture. The Respondents, of Okla- 
homa City and Woodward, Oklahoma, were charged with issuing 
checks against insufficient bank funds and failing to pay when 
due the full purchase price of livestock purchased in commerce. 
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Copies of the complaint and of the Rules of Practice were served 
on Respondents on May 18, 1972. They were notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute an admission of such 
allegations and waiver of hearing. 


Respondents have filed nothing. 


On July 26, 1972, Complainant filed a recommendation that the 
Order proposed below be issued. Hearing Examiner Harry S. 
McAlpin, Office of Hearing Examiners, United States Department 
of Agriculture, to whom this proceeding has been assigned, issued 
a Recommended Decision on August 17, 1972, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 
I 


(a) Canadian Commission Company, hereinafter referred to 
as Respondent Canadian, is a corporation with its principal place 
of business located at 402 Oklahoma Mortgage Building, Okla- 
homa City, Oklahoma. 


(b) Respondent Canadian, at all times material hereto, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account, and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


(c) Respondent Edmond Leon Dodd, hereinafter referred to as 
Respondent Dodd, is an individual whose address is Rte. 3, Box 
94-D, Woodward, Oklahoma 78301. Respondent Dodd is regis- 
tered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce. 


(d) Respondent Dodd caused the corporate respondent to be 
incorporated and, with the aid of friends and relatives, caused it 
to be registered and bonded under the Act and regulations. 
Respondent Dodd caused the formation of the corporate respond- 
ent for the purpose of continuing his livestock operations which 
he had conducted under the name of Dodd Livestock Company in 
partnership with his wife until the business failed and a bank- 
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ruptcy petition was filed. Respondent Dodd at all times material 
hereto, completely dominated and controlled the corporate re- 
spondent and its assets and treated and dealt with such assets as 
belonging to himself. At all such times, the livestock operations 
of the respondent corporation which were under the exclusive 
supervision and control of Respondent Dodd were the same as 
those conducted by him prior to the formation of the corporate 
respondent, with the same employees and with the same sources of 
supply. 
Il 


Respondent Canadian’s current liabilities exceed its current 
assets. As of October 8, 1971, it had current liabilities totaling 
$23,530.05, and no current assets, resulting in an excess of cur- 
rent liabilities over current assets of $23,530.05. 


Ill 


(a) Respondent Canadian, under the direction, control and sole 
management of Respondent Dodd, on or about the dates and in 
the transactions set forth in the Complaint, purchased livestock 
in commerce for the account of the Respondent Canadian and 
failed to pay, when due, the full purchase price of such livestock. 


(b) As of date of issuance of the Complaint, there remained 
unpaid a total of $24,938.35 of the purchase price of the said 
livestock. 

IV 


(a) Respondent Canadian under the direction, control and sole 
management of Respondent Dodd, and Respondent Dodd did on or 
about the dates and in the transactions set forth in the Complaint, 
purchased livestock in commerce for the account of Respondent 
Canadian and in purported payment therefor, issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondents did not have sufficient funds on deposit in the 
bank account upon which such checks were drawn. 


(b) Respondents, on or about the said dates and in the said 


transactions, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraph II of the Findings 
of Fact herein, Respondent Canadian’s financial condition does not 
meet the requirements of the Act (7 USC 204). 
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By reason of the facts set forth in paragraphs III and IV of the 
Findings of Fact herein, the respondents and each of them have 
violated section 312(a) of the Act (7 USC 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


PROPOSED ORDER 


Respondent, Canadian Commission Company, its successors, 
officers, directors, managers, agents, employees and respondent 
Edmond Leon Dodd, directly or through any corporate or other 
device, in connection with their operations as dealers, shall cease 
and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account on which they are drawn to pay such checks; 
and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Further, Respondent Canadian Commission Company is sus- 
pended as a registrant under the Act for a period of 60 days and 
thereafter until such time as it demonstrates that it is no longer 
insolvent. When Respondent Canadian Commission Company 
demonstrates that it is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension after 
the 60-day period. 


Respondent Edmond Leon Dodd is suspended as a reigstrant 
under the Act for a period of 60 days. 


This order shall become effective on the sixth day after service 
upon the respondents, and copies hereof shall be served upon the 
parties. 
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(No. 14,765) 


In re CONSOLIDATED DRESSED BEEF COMPANY. P&S Docket No. 
4642. Decided September 18, 1972. 


Consent Order—Cease and desist 


Respondent has consented to the issuance of a Cease and Desist Order against 
it for violations of the Act by failing to pay when due for meat pur- 
chases and issuing insufficient funds checks and drafts in payment for 
such purchases, as stated in the Order herein. 


Thomas E. Bundy, for complainant. 
Edward Cohen, Philadelphia, Penna., for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 as amended and supplemented (7 U.S.C. 181 
et seq.) hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 21, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that the respondent violated provisions of the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On May 8, 1972, the respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, and that 
the respondent failed to pay, when due, the full purchase price 
of meat and meat food products and admits that the checks and/or 
drafts were returned unpaid by the bank. Respondent denied that 
when the checks were issued or drawn that there was not sufficient 
funds on deposit in the account on which the said checks and 
drafts were drawn and averred that the checks were returned 
unpaid because the bank had sequestered the account. 


On August 31, 1972, the respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner and consents to 
the issuance of a specified order with findings of the fact and 
conclusions based on the allegations of the complaint. 
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FINDINGS OF FACT 


1. (a) Consolidated Dressed Beef Company, Inc., hereinafter 
referred to as the respondent, is a corporation with its principal 
place of business located at 3605 Grays Ferry Avenue, Philadel- 
phia, Pennsylvania. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of manufacturing meats and meat food 
products for sale or shipment in commerce. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer 
under the Act, on or about the dates and in the transactions set 
forth in Paragraph II of the complaint, purchased meat and meat 
food products and failed to pay, when due, the full purchase price 
of such products. 


3. Respondent, on or about the dates and in the transactions set 
forth in connection with its operations as a packer in commerce, 
in purported payment for meat and meat food products purchased 
in commerce, issued checks or drafts which were returned unpaid 
by the bank on which they were drawn because respondent did not 
have sufficient funds on deposit in the account on which such 
checks or drafts were drawn. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 2 and 3 
herein, respondent has engaged in unfair practices in commerce, 
in violation fo Section 202(a) of the Act (7 U.S.C. 192(a)). 


Inasmuch as the respondent has consented to the issuance of 
the following order and complainant has recommended that the 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors 
and assigns, directly or indirectly through any corporate or other 
device, in connection with its operations as a packer, shall cease 
and desist from: 


1. Failing to pay, when due, the full purchase price for 
meat purchased in commerce; and 
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2. Issuing checks and drafts in payment for meat pur- 
chased in commerce without having and maintaining suffi- 
cient funds on deposit in the bank account on which they are 
drawn to pay such checks and drafts. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 


(No. 14,766) 


In re FRANK MADRIGALE. P&S Docket No. 4668. Decided Sep- 
tember 18, 1972. 


Checks and drafts—Insufficient funds—Purchase price—Failure to pay when 
due—Cease and desist 


Where respondent has violated the Act and the regulations with respect to 
insufficient funds checks or drafts and failure to pay when due, respond- 
ent is ordered to cease and desist from such violations. 


Timm D. Dunn, for complainant. 
Respondent pro se. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seqg.). Upon 
consideration of the entire record, the Recommended Decision and 
Order are adopted as the final Decision and Order herein. 


This order shall become effective on the sixth day after service 
on the respondent, and copies hereof shall be served upon the 
parties. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary action instituted by a Complaint filed 
June 28, 1972 charging the Respondent with violations of Section 
202(a) of the Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. 181, et seq.) and Section 201.43(b) of 
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the applicable Regulations (9 CFR 201.43(b)). The Complaint 
was served on Respondent on June 30, 1972 and Respondent failed 
to file an Answer within 20 days as prescribed by Section 202.9 of 
the Rules of Practice Governing Proceedings under the Act. 


On August 14, 1972 Complainant filed a Recommendation with 
respect to the issuance of an Order. 


Upon consideration of the entire matter the following findings 
of fact are made: 


FINDINGS OF FACT 


1. Frank Madrigale, hereinafter referred to as the Respondent, 
is an individual whose address is 712 Corson Street, Bristol, 
Pennsylvania. 


2. Respondent is, and at all times material herein was, engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


8. Respondent at all times material herein was a packer within 
the meaning and subject to the provisions of the Act. 


4. Respondent, in connection with his operations as a packer, 
on or about the dates and in the transactions set forth below, and 
in other transactions at divers other times during the period from 
January 1, 1971, through December 31, 1971, purchased livestock 
in commerce and failed to pay, when due, the full purchase price 
for such livestock. 


Date of 


Purchase No. of Purchase 
1971 Head Price Purchased At or From 
Feb. 10 25 $ 847.31 Quakertown Livestock Sale 
Quakertown, Pennsylvania 
Feb. 24 22 1,299.88 . ” - 
Mar. 10 22 836.35 ¢ _ $ 
Mar. 17 24 1,375.10 - > Z 
Apr. 14 28 2,379.37 _ ” " 
May 26 22 1,565.37 = . ws 
June 23 22 1,592.52 o = = 
June 30 27 1,235.18 * * = 
July 14 26 1,602.68 - ™ = 
Aug. 4 20 700.11 q * = 
Aug. 11 17 1,157.90 - " " 
Oct. 27 17 1,518.62 e : . 
Nov. 10 17 1,578.41 “ 5 . 
Jan. 11 33 2,314.53 Perkiomenville Sales Stables, 


Inc., Perkiomenville, 
Pennsylvania 
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Date of 


Purchase No. of Purchase 
1971 Head Price Purchased At or From 

Feb. 1 25 517.53 " ” ” 
Feb. 22 22 2,174.46 - ™ ” 
Mar. 1 22 2,046.24 ” - - 
Apr. 12 24 2,243.83 - ” " 
May 24 29 1,617.20 7 ” “ 
May 31 25 2,830.14 * ” - 
June 28 23 868.92 4 ” 
July 26 31 1,861.16 - ” - 
Oct. 18 33 3,867.30 ” "= > 
Nov. 22 33 2,287.73 " ” beg 
Dec. 13 39 2,765.11 ’ - + 


5. Respondent, in connection with his operation as a packer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks or drafts which were returned unpaid by the bank 
upon which they were drawn because Respondent did not have 
sufficient funds on deposit in the account upon which such checks 
or drafts were drawn. 


No. of Purchase Date of 
Head Purchased at Price Purchase 
33 Perkiomenville Sales Stables, Inc. $3,867.30 10-18-71 
Perkiomenville, Pennsylvania 
39 - - ” 2,765.11 12-13-71 
CONCLUSION 


By reason of the facts set forth herein, the Respondent has 
violated Section 202(a) of the Act (7 U.S.C. 192(a)), and Sec- 
tion 201.43(b) of the Regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, Frank Madrigale, in connection with Respondent’s 
operation as a packer, shall cease and desist from: (1) Issuing 
checks or drafts in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks or 
drafts when presented for payment, and (2) Failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 
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(No. 14,767) 


In re A. C. REUSCHER. P&S Docket No. 4652. Decided September 
19, 1972. 


Bonding requirement—Cease and desist 


Respondent is ordered to cease and desist from engaging in business under 
the Act without the required bond as stated in the Order herein. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). Upon 
consideration of the entire record, the Recommended Decision and 
Order are adopted as the final Decision and Order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary action instituted by a Complaint filed 
May 5, 1972 charging the Respondent with violations of Section 
312(a) of the Packers and Stockyards Act, 1921, as amended and 
supplemented (7 U.S.C. 181, et seq.) and Sections 201.29 and 
201.30 of the applicable regulations (9 CFR 201.29 and 201.30). 


The Complaint in this proceeding was served on Respondent on 
May 11, 1972. Respondent failed to file an Answer within 20 days 
as prescribed by Section 202.9 of the Rules of Practice Governing 
Proceedings under the Packers and Stockyards Act. Under the 
provisions of Subsections (b) and (c) of said Seciton 202.9 of 
the Rules of Practice, such failure to file an Answer constitutes 
an admission of the allegations in the Complaint and the waiver 
of hearing, respectively. 


On July 27, 1972 Complainant filed a Recommendation with 
respect to the issuance of an Order. On August 15, 1972 Com- 
plainant filed an Amended Recommendation stating, in part, that 
since Respondent is now in compliance with the bonding require- 
ments of the Act and the Regulations, that Respondent not be 








1162 ‘PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 1161 


suspended as a registrant under the Act, but that the previously 
requested cease and desist order be issued. 


Upon consideration of the entire matter the following findings 
of fact are made: 


FINDINGS OF FACT 


1. A. C. Reuscher, hereinafter referred to as the Respondent 
is an individual whose address is 1987 N. Walnut, Lockeford, 
California. 


2. Respondent at all times material herein was engaged in the 
business of buying and selling livestock in commerce for his own 
account, and was registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


3. Respondent, during the period January 6, 1971, through 
October 18, 1971, engaged in the business of a dealer, buying and 
selling livestock for his own account, without filing and maintain- 
ing a reasonable bond or its equivalent, as required under the Act 
and the Regulations, notwithstanding that Respondent was pre- 
viously notified by certified mail that the bond he maintained to 
secure the performance of his dealer obligations under the Act 
was terminated and that if he continued his livestock operation 
without bond coverage, as required under the Act and Regula- 
tions, he would be in violation of Section 312 of the Act and Sec- 
tions 201.29 and 201.30 of the Regulations promulgated there- 
under. 


4. Respondent subsequently has filed a bond and complied with 
the bonding requirements of the Act and Regulations. 


CONCLUSION 


By reason of the facts set forth herein, the Respondent has 
wilfully violated Section 312(a) of the Act (7 U.S.C. 213(a)), 
and Sections 201.29 and 201.30 of the Regulations (9 CFR 201.29 
and 201.30). 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the Regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the Regulations. 
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Such Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the Respondent. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 14,768) 


SUNBURST CATTLE Co. v. JERRY GOODWIN and PRODUCERS LIVE- 
STOCK MARKETING ASSOCIATION. P&S Docket No. 4640. In 
order issued September 7, 1972, by Donald A. Campbell, 
Judicial Officer. 
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(No. 14,769) 


G & S PRODUCE COMPANY, INC. v. L. R. Morris PrRoDUCE Ex- 
CHANGE. PACA Docket No. 2-2364. Decided September 5, 
1972. 


F.o.b. rolling car sale—Recission of contract agreement—Burden of proof— 
Failure to sustain—Rejection without reasonable cause—U.C.C. 
Section 2-706—Difference reduced by complainant 


Where respondent rejected the produce involved herein wihout reasonable 
cause, complainant’s resale thereof was made in good faith and in a com- 
mercially reasonable manner, and complainant may recover the difference 
between the resale price and the contract price. Complainant has elected 
to reduce the amount claimed, and reparation is awarded complainant 
for the amount claimed as stated herein. 


John R. Catlin, Los Angeles, California, for complainant. 
S. Raymond McElveen, Jr., Columbia, S. C., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,499.99, in con- 
nection with the purchase of a carload of cantaloupes in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Complainant did not file an 
opening statement. Respondent filed an answering statement and 
complainant filed a statement in reply. Respondent also submitted 
a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation, G & S Produce Company, Inc., 
whose address is P. O. Box 552, Somerton, Arizona. 


2. Respondent is a partnership composed of Leroy Russell 
Morris and Thomas Riley Morris, doing business as L. R. Morris 
Produce Exchange, whose address is P. O. Box 13502, Columbia, 
South Carolina. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On June 20, 1971, complainant shipped 687 cartons of canta- 
loupes in car SPFE 454403 from Somerton, Arizona to itself at 
Chicago, Illinois. Prior to shipment, a Federal inspection was 
made of the cantaloupes and they were certified as grading U. S. 
No. 1. The specific comments were: “Mature, generally well 
netted. Ground color mostly turning, many yellow. Good internal 
quality. Defects avarage within tolerance. No decay. Meets Ca- 
nadian import requirements.” 


4. On June 23, 1971, in the course of interstate commerce, com- 
plainant sold the carload of U. S. No. 1 cantaloupes, while in 
transit, to respondent at an agreed price of $7.25 per crate f.o.b., 
plus $120 top ice and $20 for Ryan recorder, or for a total pur- 
chase price of $5,128, for shipment to respondent at Columbia, 
South Carolina. The contract was negotiated by Hubert H. Nall 
Co., Inc., a brokerage firm located in Forest Park, Georgia. 


5. On the date of sale, car SPFE 454403 was diverted to Colum- 
bia, South Carolina, where it arrived on June 29, 1971. At re- 
spondent’s request a Federal inspection was made; the certificate 
of inspection, which was issued at 11:55 a.m. on June 29, 1971, 
reads in pertinent part as follows: 


“Condition of car: Temperature controls in operation. 


“Temperature of product: At doors Top 40 degrees F., Bottom 
42 degrees F. 


“Condition: Stock mostly hard to firm, some ripe 
and firm, ground color light green to 
yellow, mostly turning to yellow. Less 
than 1% damage by fresh cracks. 
Average 2% damage by bruising. In 
most crates from 1 to 6 melons per 
crate (3% to 17%), in many crates 
none, average 5% decay. Decay is 
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generally Fusarium Rot and Clado- 
sporium Rot, mostly in advanced, 
some in early stages. 


“Remarks: Inspection and certificate restricted 
to product and loading of 7 stacks 
between doors and 2 stacks side of 
doors each end of car.” 


6. Upon receiving the results of the inspection, respondent 
notified complainant that it was unable to use the car; complain- 
ant made an offer of adjustment of $.50 to $.75 per crate which 
respondent refused. Respondent rejected the shipment. 


7. Following respondent’s rejection, complainant disposed of 
the cantaloupes for net proceeds of $1,884.74. For the purposes 
of this proceeding, complainant reduced his claim to $1,499.99. 


8. The formal complaint was filed on September 16, 1971, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged, in its formal complaint, that on June 23, 
1971, it entered into a contract with respondent for one carload 
of cantaloupes at an agreed total price of $4,122, f.o.b. rolling car; 
and that on that date it diverted to respondent for Columbia, 
South Carolina, cantaloupes which corresponded in kind, size, 
and grade to the terms of sale. Complainant further alleged that 
the car, designated SPFE 454403, was delayed in Kansas City 
for 24 hours between June 23 and 24th; and that on June 29, 
1971, car SPFE 454403 was tendered to respondent at Columbia, 
South Carolina, but that respondent rejected the shipment in 
violation of section 2 of the act. 


Respondent, in its answer, admitted to the terms of sale and 
to having rejected the shipment of cantaloupes upon arrival in 
Columbia, South Carolina; however, it denied that its rejection 
was without reasonable cause. In its answering statement, re- 
spondent alleged that complainant had breached an implied war- 
ranty that the goods were merchantable and suitable for shipment 
at the time of sale. In its supporting brief, respondent argued 
that there was evidence that the goods were not fit for shipment 
at the time of sale. This argument is apparently based upon a 
Federal inspection made on June 29, 1971, in Columbia, South 
Carolina which found the cantaloupes, tendered by complainant, 
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to show less than 1% damage by fresh cracks, an average of 2% 
damage by bruising, and an average of 5% decay, or a total of 
8% combined quality and condition defects. It is respondent’s 
contention that this constituted abnormal deterioration consti- 
tuting a breach of an implied warranty of merchantability. 


This was an “f.o.b.” sale, the car being sold while in transit. 
Under such terms, the regulations under the Perishable Agricul- 
tural Commodities Act, 1930, require that the commodity at the 
time of sale be in a condition which, if the shipment is handled 
under normal transportation service and condition, will assure 
delivery without abnormal deterioration at the contract destina- 
tion (7 CFR 46.43 (k)). In its formal complaint, complainant 
alleged that the car, following the sale, was delayed for 24 hours 
in Kansas City. No evidence was submitted in support of this 
statement. However, the point is not a factor in our decision. It 
is our conclusion that the cantaloupes were not abnormally deteri- 
orated on arrival and respondent’s rejection was therefore without 
reasonable cause and in violation of section 2 of the act. 


However, in its answering statement, respondent further con- 
tended that complainant had taken back the cantaloupes without 
disputing the rejection and had thereby assented to a rescission 
of the contract. In its supporting brief, respondent based its 
contention upon the case of Ernest E. Fadler Co. v. Hesser, 166 
F.2d 904 (10th Cir., 1948) in which that Court of Appeals held 
that: 


“Where ... the buyer promptly notifies the seller that he 
rejects the goods on the ground that they do not meet the 
conditions of an implied warranty, and tenders the goods 
back to the seller, and the seller takes the goods back with- 
out making it clear that he is receiving them merely to dis- 
pose of them on account of the buyer to mitigate the damages 
and without making it clear that he is not assenting to a 
rescission, the normal inference from taking the goods back 
and resuming dominion over them is assent to rescission and 
the discharge of the original sale.” 


It should be noted that this decision was made under the Uniform 
Sales Act; it is the position of the Department that the rule of 
Fadler v. Hesser has been superseded by the Uniform Commercial 
Code, Section 2-703, which provides that where the buyer has 
wrongfully rejected or revoked acceptance of goods, the seller 
may resell the goods and recover damages. Further, in the case 
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of Peloian Fruit Distributors v. Howard Colen Co., 24 A.D. 1529, 
the Department held that, following a rejection by the buyer, the 
fact that the seller took back the goods and resold them in and of 
itself, does not establish that there was a mutual rescission of the 
original contract of sale. As the moving party, the burden was 
upon the respondent to show by a preponderance of the evidence 
that there was a mutual agreement to rescind the contract. From 
the evidence submitted, it cannot be concluded that respondent 
has met that burden. 


The foregoing facts considered, it is concluded that respondent’s 
rejection of the carload of cantaloupes was without reasonable 
cause and in violation of section 2 of the act. Where the buyer 
wrongfully rejects, the seller may resell the goods concerned, and 
if such resale is made in good faith and in a commercially reason- 
able manner, the seller may recover the difference between the 
resale price and the contract price. Uniform Commercial Code, 
Section 2-706. In the absence of any showing to the contrary, we 
conclude that such resale was made in good faith and in a com- 
mercially reasonable manner. 


The total f.o.b. price of the contract involved herein was $5,128. 
The resale resulted in net proceeds of $1,884.74, resulting in a 
difference of $3,243.26. For the purpose of this complaint, com- 
plainant elected to reduce the amount claimed to $1,499.99. 
Reparation should be awarded for this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,499.99, with interest thereon 
at the rate of 8 percent per annum from July 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,770) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. DIXIE BROKER- 
AGE CoMPANY. PACA Docket No. 2-2424. Decided Septem- 
ber 5, 1972. 


Broker—Dismissal 


Where respondent acted as broker for complainant in the transaction in- 
volved herein, the complaint is dismissed. 


Brokerage and freight charges 


Where respondent’s claim against respondent for these charges is not prop- 
erly before the Secretary, no finding is made with respect thereto. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,127.81 in con- 
nection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability. 

Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the complainant filed an 
opening statement. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady of Moorhead, Inc., is 
a corporation whose address is P. O. Box 485, Moorhead, Min- 
nesota. 
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2. Respondent is an individual, Edward Milton Hall, doing 
business as Dixie Brokerage Company, whose address is 1037 East 
Parkway South, Memphis, Tennessee. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On January 8, 1971, in the course of interstate commerce, 
complainant sold as a pool shipment a carload of potatoes con- 
sisting of 200 100-lb. sacks at an agreed price of $3.75 per cwt. 
and 300 100-lb. sacks at an agreed price of $3.65 per cwt. or a 
total purchase price of $1,845.00, delivered Memphis, Tennessee. 
The contract was negotiated by respondent, acting as a broker. 
Respondent issued a Confirmation of Sale which shows the pool 
as the buyer, and lists the names of the buyers as Consolidated 
Tomato Co. and Arkansas Tomato Co. 


4. Complainant shipped this carload of potatoes, WFEX 
74299, from Nielsville, Minnesota to respondent at Memphis, 
Tennessee. Upon arrival, respondent delivered the potatoes to 
Consolidated Tomato Co., Memphis, Tennessee, which transported 
the entire shipment to Arkansas Tomato Co. of Batesville, 
Arkansas. 


5. Complainant invoiced respondent and respondent invoiced 
Arkansas Tomato Co. at the same unit sales prices. 


6. Arkansas Tomato Co. has failed to pay either complainant, 
or respondent. 


7. The formal complaint was filed on December 1, 1971, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges that on January 8, 1971, it sold to re- 
spondent a carload of potatoes, WFEX 74299, for a net purchase 
price of $1,127.81, delivered Memphis, Tennessee. Respondent 
denies that it purchased these potatoes and contends that he acted 
solely as complainant’s broker in negotiating the sale thereof to 
Arkansas Tomato Co. which has failed to pay the invoice price. 


In support of its allegations, complainant offers the affidavit 
of Arnold Miller, the party who personally handled this transac- 
tion. Mr. Miller states that at the time of the alleged purchase, 
respondent informed him that he had no carlot receiver for these 
potatoes and advised complainant to invoice respondent and re- 
spondent would pay complainant. Mr. Miller alleges that at no 
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time did complainant know what disposition would be made of 
the car. 


Respondent, on the other hand, alleges in his brief that com- 
plainant offered this carload of potatoes to respondent on Jan- 
uary 6, 1971, and that respondent was unable to find a buyer for 
the entire car. Respondent contends that he pooled the car be- 
tween Arkansas Tomato Co. and Consolidated Tomato Co. and 
gave Mr. Miller this information that same day. Respondent’s 
copy of its records, dated January 6, 1971, indicates that these 
potatoes were pooled between the above buyers. In addition, the 
Department’s report of investigation contains a letter dated Sep- 
tember 9, 1971, in which complainant admits that respondent in- 
formed it that this was a pool car. This evidence then lends 
support to respondent’s position and contradicts Mr. Miller’s 
statement that complainant never knew what disposition would 
be made of the car. 


Complainant submits as additional proof of its allegations a 
copy of its invoice mailed to respondent and copies of letters to 
respondent dated February 16 and 26, 1971, in which payment 
for WFEX 74299 is demanded. These documents do not neces- 
sarily constitute evidence which is inconsistent with respondent 
being a broker for complainant. It is not unusual for a principal 
to invoice its selling agent who is to collect from the purchaser 
and remit to the principal, especially where the principal is lo- 
cated at a considerable distance from the buyer. Boler Fruit & 
Vegetable Co. v. J. Lerner & Son, 19 A. D. 22 at 27. See also 
section 46.28(b) of the regulations. Furthermore, we agree with 
respondent that the deduction of brokerage allowed on the invoice 
creates a presumption that he was acting as a broker. We do not 
find that complainant’s explanations of this brokerage overcomes 
this presumption. 


Respondent offers in its behalf a copy of a Confirmation of 
Sale showing the buyer as the pool and listing the names of the 
two buyers and the quantities sold to each. However, the eviden- 
tiary value of this document is diminished by the fact that com- 
plainant denies receiving a copy and respondent does not allege 
that it was mailed to complainant. 


Respondent also contends that the correspondence between the 
parties concerning the filing of the formal complaint against 
Arkansas Tomato Co. on this car is in itself proof that complain- 
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ant dealt with respondent as a broker. We find this to be persua- 
sive evidence. In its letter of May 14, 1971, respondent states 
that he is filing a complaint on behalf of complainant against 
Arkansas Tomato Co. for the invoice price of this car. Respond- 
ent represents himself as the broker and complainant as the seller. 
The fact that complainant refers to the contents of this letter 
in its letter to respondent dated May 28, 1971, indicates that 
complainant had knowledge of the facts alleged by respondent 
therein. However, the record reveals that no objection was made 
by complainant until September 9, 1971, when it denied that the 
complainant was filed on its behalf and stated that the sale was 
made to respondent. Furthermore, in its letter dated August 24, 
1971, complainant advises respondent that Arkansas Tomato Co. 
will have to pay complainant for the potatoes. This statement 
by complainant implies that it is the owner of the car and is 
therefore inconsistent with its present allegation that respondent 
purchased these potatoes. 


In view of the foregoing, we conclude that the preponderance 
of evidence supports respondent’s contention that it acted as com- 
plainant’s broker in this transaction. Accordingly, the complaint 
should be dismissed. 


In his brief, respondent states that complaint is indebted to 
him for $375, the amount of brokerage allegedly due on other 
transactions, and for $642.19, the freight charge allegedly paid 
on car WFEX 74299. Since respondent did not file his claim for 
these amounts as a counterclaim in his answer, but waited to 
assert his claim in his brief which was filed after the time for 
the submission of evidence had passed, the claim is not properly 
before us and we make no finding with respect thereto. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 14771) 


In re EVEL JESSEE MCMorRRIS AND JOHN DANIEL HOLMAN, d/b/a 
McMorris-HoLMAN PrRoDUCE Co. PACA Docket No. 2-2587. 
Decided September 7, 1972. 


Failure to pay promptly and in full—Publication of facts— 
Revocation of license 


Where the respondents flagrantly and repeatedly violated the Act and the 
regulations by failing to pay promptly and in full, the facts and cir- 
cumstances of such violations shall be published, and respondents’ 
license is revoked. 


Howard A. Pulsifer, for complainant. 
Respondents pro se. 
John J. Liebert, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


Upon consideration of the entire record in this case, the Pre- 
liminary Statement and Proposed Findings of Fact numbered 
one through five of the Recommended Decision are adopted as 
the final Decision herein, followed by the Judicial Officer’s Con- 
clusions and Order. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the Act. It was instituted by a complaint 
filed on May 17, 1972, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. Respondents were charged with willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b) 
for alleged failure to pay promptly and failure to make full pay- 
ment for shipments of fruits and vegetables in interstate com- 
merce while acting as a partnership licensed under the Act. 

Copies of the complaint and the Rules of Practice governing 
procedures under the Act were forwarded to Respondents by the 
Hearing Clerk by certified mail on May 17, 1972. This corre- 
spondence was returned by the Post Office Department marked 
“Moved, not forwardable.” In conformity with section 47.4 of 
the Rules of Practice (7 CFR 47.4), service was then attempted 
by regular mail. This mail was also returned by the Post Office 
Department on June 5, 1972, for the same reason. 
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On July 13, 1972, Complainant moved for the issuance of a 
recommended decision pursuant to sections 47.30(b) and (c) 
of the Rules of Practice (7 CFR 47.30(b) and (c)), which pro- 
vide that failure of a respondent to respond to allegations in a 
complaint within 20 days from the receipt thereof and requesting 
oral hearing constitutes admission of the allegations and waiver 
of hearing, in which event the Hearing Examiner shall prepare his 
report based on the material allegations in the complaint. In 
conformity with the cited sections of the Rules of Practice, this 
Examiner, having determined that Respondents were properly 
served in accordance with the regulations and that no answer 
has been filed to the complaint, issues this recommended decision. 
The findings of fact recommended herein are identical with the 
substantive allegations in the complaint, which are deemed to 
have been admitted by Respondents’ failure to file an answer 
(7 CFR 47.30(b)). 


PROPOSED FINDINGS OF FACT 


1. Respondents, Euel Jessee McMorris and John Daniel Hol- 
man, are Partners, doing business as McMorris-Holman Produce 
Co., whose business address was North Little Rock, Arkansas, 
but whose current mail addresses are Euel Jessee McMorris, 1400 
Franklin, North Little Rock, Arkansas 72144, and John Daniel 
Holman, 4716 Lakeview Road, North Little Rock, Arkansas 72116. 


2. Pursuant to the licensing provisions of the Act, license 
number 197291 was issued to respondents on July 5, 1962. This 
license was renewed annually, and next is subject to renewal on 
or before July 5, 1972. Respondents’ license was suspended auto- 
matically at the close of business on January 12, 1972, when 
respondents failed to satisfy reparation awards issued in PACA 
Dockets 2-2393, 2-2394, 2-2395, and 2-2396 (30 A. D. 1945), and 
still is suspended. 


3. During the period March through August 1971, respondents 
purchased, received in interstate commerce, and accepted with- 
out complaint, 72 lots of fruits and vegetables, perishable agri- 
cultural commodities, from 18 sellers but failed to make full 
payment promptly of the agreed purchase prices, totaling $72,- 
701.23. Involuntary bankruptcy proceedings were filed against 
respondents on September 2, 1971. Said proceedings are before 
the U.S. District Court for the Eastern District of Arkansas 
awaiting jury trial. The details of these transactions are set 
forth below: 
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The total amount due and unpaid these sellers is $72,701.23. 

4. Some of the sellers listed above filed formal reparation com- 
plaints against respondents. As a result, the Judicial Officer 
issued reparation awards against respondents as follows: 


Transaction PACA Docket No. Issued Amount of 

Numbers(s) and Citation Date Award 
62-65 2-2393 (30 A.D. 1945) 12-16-71 $5,115.00 
71-72 2-2394 (30 A.D. 1945) 12-16-71 $ 750.00 
61 2-2395 (30 A.D. 1945) 12-16-71 $1,717.50 
66 2-2396 (30 A.D. 1945) 12-16-71 $1,335.75 


As of this date, these awards remain unpaid. 


5. The acts of respondents in failing to make full payment 
promptly of the agreed purchase prices, as alleged in paragraph 3 
of this complaint, constitute willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


JUDICIAL OFFICER’S CONCLUSIONS AND ORDER 


Respondents’ failure to make full and prompt payment in con- 
nnection with the numerous transactions described in the fore- 
going Finding of Fact 3 constitutes willful, repeated and flagrant 
violations of section 2(4) of the Act (7 U.S.C. 499b(4)). In re 
Colony Fruit & Produce Distributors, Inc., 25 Agriculture Deci- 
sions 1062, 1071; In re Ripley Vegetable Company, 24 Agriculture 
Decisions, 360, 365; In re Kelly & Weatherington, Inc., 23 Agri- 
culture Decisions 715, 717; In re Raymond Clarence Alexander, 
19 Agriculture Decisions 1040, 1042; In re Cloud and Hatton 
Brokerage, 18 Agriculture Decisions 547, 549. Under the circum- 
stances of this case, the respondents’ license should be revoked 
notwithstanding the fact that it terminated automatically on 
July 5, 1972. See In re L.L.L. Produce Co., 29 Agriculture Deci- 
sions 849, 856; In re Turner Produce, 25 Agriculture Decisions 
87, 89; In re Cloud and Hatton Brokerage, 18 Agriculture Deci- 
sions 547, 550; In re Port Compress Company, 10 Agriculture 
Decisions 246, 254-256. In addition, in accordance with the provi- 
sions of section 8(a) of the Act (7 U.S.C. 499h(a) ), the facts and 
circumstances of the violations should be published. See Jn re 
Ripley Vegetable Company, supra; In re Kelly & Weatherington, 
Ince., supra. 


ORDER 


The finding contained herein that respondents have committed 
willful, flagrant and repeated violations of section 2 of the Act 
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(7 U.S.C. 499(b)) and the facts and circumstances thereof, to- 
gether with this decision, shall be published. 


Respondents’ license Number 197291, issued pursuant to the 
Perishable Agricultural Commodities Act, 1930, as amended, is 
hereby revoked. 


This Order shall become effective eleven days after the date 
hereof. 


Copies of this Order shall be served upon the parties. 


(No. 14,772) 


GROWERS EXCHANGE, INC. v. CHARLES P. SWEENEY Co. PACA 
Docket No. 2-2311. Decided September 7, 1972. 


Good delivery standard—Lettuce—Burden of proof—Failure to 
sustain—Liability 


Where respondent failed to sustain its burden of proof that the lettuce in 
issue herein failed to meet good delivery standard, respondent is liable 
to complainant for the full invoice price of said lettuce, less the amount 
already paid to the complainant thereon. 


John R. Catlin, Los Angeles, California, for complainant. 
Frank Infetise, Lynn, Massachusetts, for respondent. 
Peter M. Keltch, Presiding Officers. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complaint seeks a repara- 
tion award in the amount of $3,377.00 in connection with a ship- 
ment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant, and requesting 
an oral hearing. 
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Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing and the 
shortened procedure provided in the rules of practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
did not submit an opening statement other than a deposition of 
complainant’s salesman and respondent did not submit an answer- 
ing statement. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Growers ‘Exchange, Inc., is a corporation 
whose address is P.O. Box 1285, Glendale, Arizona. 


2. Respondent, Charles P. Sweeney, is an individual doing 
business as Charles P. Sweeney Co., whose address is 69 New 
England Produce Center, Chelsea, Massachusetts. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On June 4, 1971, in the course of interstate commerce, com- 
plainant sold to respondent one carload of lettuce, consisting of 
1,140 cartons Gordo Brand (2 dozen per carton) at $2.50 per 
carton, plus $341.00 cooling charges, plus $20.00 for Ryan Record- 
er, plus $165.00 for Tectrol service, or a total price of $3,377.00, 
f.o.b. Salinas, California, for shipment to respondent at Chelsea, 
Massachusetts. 


4. On June 4, 1971, complainant shipped the lettuce involved 
herein in car SPFE 456233 from Salinas, California, to respond- 
ent at Chelsea, Massachusetts. 


5. On June 14, 1971, at 6:48 a.m., the shipment was inspected 
by the National Perishable Inspection Service, Inc. in Chelsea, 
Massachusetts. Such inspection, made at a time when only sam- 
ples had been removed from the car, showed “0 to 25, average 
7% soft rot decay in all stages of development”. 


6. At 8:30 a.m. on June 14, 1971, respondent obtained a re- 
stricted federal condition inspection of the lettuce remaining in 
the car. The results of this inspection were, in part as follows: 


“Condition of car: Temperature control unit in operation. 
Adjustable load dividers in position 414 feet from doors each 
end of car. 


“Products inspected & distinguishing marks: Iceberg LET- 
TUCE in cartons marked “Gordo. Growers Exchange Inc., 
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Glendale, Arizona, 2 doz. Lettuce.” Approximately 850 
cartons remaining. 


“Condition of pack: Tight in layers. 


“Temperature of product: Doorway: top, 35°F.; bottom, 
38°F. 


“Condition: Heads and portions of heads not affected by 
condition factors are fresh and crisp. Wrapper leaves: No 
decay. Head leaves: Damage by Tipburn averages 1%. No 
decay in most cartons, many cartons 2 decayed heads per 
carton, average 3% decay. 


“Remarks: Inspection and certificate restricted to portion of 
load remaining between load dividers. 


7. At 3:20 p.m. on June 14, 1971, respondent obtained a sec- 
ond condition inspection. The results of this inspection were, in 
part, as follows: 


“Product inspected & distinguishing marks: * * * Approxi- 
mately 375 cartons remaining. 


“Condition of load and containers: Partly unloaded. B end 
complete, 2 partial stacks. A end 5 complete stacks, 3 to 6 
rows, 5 to 7 layers lengthwise and crosswise. Few wet car- 
tons noted. 


Temperature of product: Quarterlength: top, 40°F.; bottom, 
44°F. 


“Condition: Heads and portions of heads not affected by con- 
dition factors are fresh and crisp. No decay affecting wrap- 
per leaves only. Head leaves: Damage by Brown Stain 
averages 1%. Decay ranges 1 to 6 heads per carton average 
7% Bactorial Soft Rot in early to advanced stages affecting 
2 outer leaves to 34, of head. 


“Remarks: Inspection and certificate restricted to partial 
stacks and upper 8 layers in complete stacks. * * *” 


8. Following such inspections, respondent called Papazian Dis- 
tributing Co., Inc., the broker in this transaction, and complained. 


9. Respondent sold the lettuce involved herein for gross pro- 
ceeds of $4,085.50. on June 14, 1971, and rendered an accounting 
showing net proceeds of $1,925.01. Respondent subsequently paid 
complainant $1,925.01. 
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10. A formal complaint was filed on August 27, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute about the terms of the contract, the date 
of shipment or the fact of acceptance. Complainant alleges that 
although it shipped the lettuce involved in this case to respondent, 
respondent has not paid the full invoice price of $3,377.00. Re- 
spondent has submitted an accounting showing gross sales of 
$4,085.50 and net proceeds of $1,925.01. There is no evidence 
of an agreement to sell the lettuce for the shipper’s account. 
Respondent’s position is that the lettuce failed to meet the good 
delivery standards. 


The regulations (7 CFR 46.44(a) (2)) provide that the good 
delivery standard for lettuce, sold without specification as to 
U.S. grade or percentage of condition defects, includes a toler- 
ance of 5% for decay. Respondent bases his refusal to pay for 
the lettuce on the three inspections, arguing that they show decay 
in excess of 5% for the load. Complainant argues that the two 
Federal inspections, taken together, do not show excessive decay. 


Complainant asserts in his brief that transportation service and 
conditions were not normal because the car should have arrived 
on the seventh morning after shipment, but evidently arrived late. 
We find it unnecessary to decide this point in view of our other 
conclusions. 


The private inspection at 6:48 a.m. on June 14 showed an 
average of 7% decay. However, respondent accepted the lettuce 
thereafter by unloading it. The Federal inspection at 8:30 a.m. 
the same day covered the portion of the load remaining between 
the load dividers in the car. At that time there were 850 cartons 
out of an original 1,140 remaining in the car. This inspection 
showed only 3% decay. However, the second Federal inspection 
at 3:20 p.m. that day, restricted to the remaining 375 cartons, 
showed 7% decay. 


Respondent argues that the second Federal inspection confirms 
the private inspection and proves that there was 7% decay in 
the car. The difficulty with this is that it ignores the first Federal 
inspection. 


Complainant emphasizes the first Federal inspection which only 
showed 3% decay. It was restricted also, but complainant points 
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out that 3% decay in part of the car and 7% in another part of 
the car could mean that the load was no more than 5% decayed 
on an average basis. 


We cannot interpret these results in an absolutely mathema- 
tical way and achieve an average as the complainant argues. 
However, from all the evidence we conclude that respondent has 
failed to sustain his burden of proving that the lettuce failed to 
meet good delivery standard at the time of arrival. Accordingly, 
respondent is liable for the full invoice price of the lettuce, or 
$3,377.00, less $1,925.01 which has been paid. Respondent’s fail- 
ure to pay this amount promptly is a violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,451.99, with interest thereon 
at the rate of 8 percent per annum from July 1, 1971, until paid. 


(No. 14773) 


DUMONT PACKING COMPANY v. ALBERT URSINI. PACA Docket 
No. 2-2300. Decided September 8, 1972. 


F.o.b. sale in transit—Suitable shipping condition—Breach of 
warranty of—Damages 


Where complainant breached the warranty of suitable shipping conditions, 
and where respondent accepted the grapes in issue, respondent is liable 
to complainant for the purchase price thereof, less the amount of dam- 
ages sustained by respondent as a result of complainant’s breach. 


Alexander Golbus, Chicago, Illinois, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 1187 


tion award against respondent in the amount of $3,826.30, in 
connection with the purchase of a carload of juice grapes in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant for the total amount 
claimed. 


Although the amount claimed in the complaint exceeds $1,500, 
oral hearing was waived by the parties. Accordingly, the short- 
ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered as part of the evidence 
in the case, as is the Department’s report of investigation. In 
addition, the parties were given the opportunity to file additional 
evidence in the form of sworn statements, but neither party did 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Dumont Packing Company, 
whose address is P.O. Box 157, Victor, California. 


2. Respondent is an individual, Albert J. Ursini, Sr., doing 
business as Albert Ursini, whose address is 645 N. Le Mai Ave- 
nue, Lincolnwood, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On October 12, 1970, in the course of interstate commerce, 
complainant shipped from Del Ray, California, to itself at Kansas 
City, Missouri, one carload consisting of 1,040 lugs of white and 
black juice grapes consisting of 376 lugs of Mission variety grapes, 
U.S. No. 1 grade, 288 lugs of Muscat variety grapes, U.S. No. 1 
grade, 8 lugs of Alicante variety grapes, U.S. No. 1 grade, and 
318 lugs of Carignane variety grapes, U.S. No. 2 grade, in car 
SFRD 8047. 


4. On October 14, 1970, complaint diverted car SFRD 8047 
to respondent at Chicago, Illinois. On Octover 15, 1970, an in- 
voice was sent to respondent for the above mentioned quantities 
of juice grapes reflecting a total purchase of $3,826.30, f.o.b., 
shipping point, Del Rey, California. 

5. Car SFRD 8047 arrived at Chicago, Illinois, on October 19, 
1970, and was accepted by respondent. A Federal inspection, of 
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the grapes, for condition only, was made at Chicago at 8:30 a.m. 
on October 20, 1971, of the 600 lugs then remaining in the car, 
with the following condition factors being noted on the certificate 
of inspection: 


“White lots: Average 5% raisining, including 1% raisined. 
From 25 to 55%, average 40%, seriously damaged by 
crushed, split, wet and leaking berries. Decay ranges from 
20 to 75%, average 49%. 


“Black lots: From 5 to 12%, average 8% raisining, including 
2% raisined. From 15 to 60%, average 35%, seriously dam- 
aged by crushed, split, wet and leaking berries. Decay ranges 
from 8 to 12%, average 8%. Each lot: Crushed, split, wet 
and leaking berries have a strong odor of fermentation and 
are occurring throughout pack. Decay is Gray Mold Rot in 
all stages, mostly advanced. Remainder firm.” 


The inspection and certificate were restricted to the product and 
lading in the two upper layers of that portion of the load remain- 
ing in the car at the time of the inspection. 


6. The formal complaint was filed on June 15, 1971, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent, in its answer, admitted purchasing the carload of 
juice grapes from complaint at the agreed price of $3,826.30, 
f.o.b., and unloading them upon arrival. Having accepted the 
shipment, respondent became liable for the purchase price, less 
the damages resulting from any breach of contract by complain- 
ant. Respondent had the burden of proving a breach and dam- 
ages by a preponderance of the evidence. 


This was an “f.o.b.” sale of a shipment which was in transit 
at the time of sale. Under such term, the commodity at the time 
of sale is required to be in a condition which, if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the contract 
destination agreed upon between the parties (7 CFR 46.43(j), 
(k). Respondent purchased the shipment on October 14, 1970, 
and it arrived at Chicago on October 19, 1970. There is no 
indication in the record of any irregularities in transportation 
service or conditions. At the time of the Federal inspection on 
October 20, 1970, the white lots showed an average of 40% of 
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the grapes seriously damaged by crushed, split, wet and leaking 
berries, and an average of 49% decay. The black lots then showed 
an average of 35% of the grapes seriously damaged by crushed, 
split, wet and leaking berries, and an average of 8% decay. These 
amounts of deterioration are abnormal and we therefore conclude 
that the grapes were not in suitable shipping condition at the 
time of sale. 


Respondent has not submitted evidence as to the exact amount 
of damage sustained as a result of complainant’s breach of the 
warranty of suitable shipping condition. However, on the basis 
of the contract price and the condition of the grapes on arrival, 
we find that respondent was damaged to the extent of at least 
$1.00 per lug, or $1,040.00. Accordingly, we conclude that re- 
spond owes complainant $2,786.30, representing the purchase 
price of $3,826.30, less damages of $1,040.00. Respondent’s fail- 
ure to pay complainant $2,786.30 is in violation of section 2 of 
the act, and reparation should be awarded to complainant in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,786.30, with interest thereon 
at the rate of 8 percent per annum from November 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,774) 


JOHN B. FACCIANI Co. v. ALBERT URSINI. PACA Docket No. 
2-2692. Decided September 19, 1972. 


Order for undisputed amount 


This Order is issued in accordance with the terms and conditions set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,282.40 in connection 
with a transaction involving grapes shipped in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and re- 
spondent filed an answer thereto, admitting the transaction as 
alleged, but denying that respondent owes complainant the amount 
claimed in the complaint. Respondent alleges damages of 
$2,471.79 in a related transaction, and, therefore, admits owing 
the complainant a balance of $810.61. 


It is provided in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


“|. . If after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order. . . .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to the complainant, as an undisputed amount, 
$810.61. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
8 percent per annum from November 7, 1971, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 
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(No. 14,775) 


THOMAS A. CURTIN v. COLUMBUS COMMISSARY CO., INC. PACA 
Docket No. 2-2399. Decided September 19, 1972. 


Commercial value—Dumping absent certificate—Liability 


Where respondent accepted the cabbage involved and failed to substantiate 
its claim of no commercial value, respondent is liable to complainant for 
the full amount claimed. 


Complainant pro se. 
Respondent pro ge. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks a reparation award against respondent in the amount of 
$1,065.82 in connection with a shipment of a cabbage in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements. No such evidence was submitted. 
Neither pary filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas A. Curtin, whose 
address is R. D. 3, Townline Road, Albion, New York. 


2. Respondent is a corporation, Columbus Commissary Co., 
Inc., whose address is 1177 Chesapeake Avenue, Columbus, Ohio. 
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At the time of the transaction here involved, respondent was not 
licensed under the act, but was operating subject to license. 


3. On July 28, 1970, in the course of interstate commerce, com- 
plainant sold to respondent 454 sacks of cabbage at an agreed 
price of $2.10 per sack, or a total price of $953.40, delivered 
Columbus, Ohio. 


4. The cabbage was shipped on July 28, 1970, from Albion, New 
York, to respondent in Columbus, Ohio, in a truck operated by 
Paul Brook of National Truckers. The shipping instructions 
were: “CONTROL TEMP 36°”. 


5. Upon arrival at destination, respondent notified complainant 
that the cabbage was in poor condition due to a 90° temperature 
inside the truck and rejected the shipment. Respondent and com- 
plainant thereupon agreed that respondent would accept the 
shipment for handling on consignment. 


6. Respondent has not issued an accounting nor made any 
payment to complainant in connection with this transaction. 


7. The informal complaint was filed on March 10, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that after respondent objected to the con- 
dition of the cabbage, the parties entered into an agreement 
whereby respondent accepted 300 sacks at the agreed price of 
$2.10 per sack and the remaining 154 sacks on consignment. 
Respondent denies complainant’s allegation and contends that 
the parties agreed that the entire shipment was to be handled 
on consignment. Respondent alleges that after further examina- 
tion, it determined that the cabbage had no salvage value and 
dumped the shipment because of excessive decay. 


Neither party has submitted satisfactory evidence to support 
its position. Apart from its allegations, complainant has offered 
no proof to sustain its version of the transaction. Although com- 
plainant states in the informal complaint that it billed respondent 
in accordance with the modified terms of sale, complainant has 
not introduced a corrected invoice. The only evidence in the record 
on this point is a notation at the bottom of the bill of lading which 
reads: “Billed 8-6-70 953.40 less adj.” The notation has little 
probative value since the terms of the adjustment are not set 
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forth. We find that complainant has failed to prove by a pre- 
ponderance of evidence that its version of the terms of agreement 
is correct. However, since respondent admits that it accepted the 
cabbage on consignment, we conclude that the parties agreed to 
a consignment of the entire shipment and that respondent is liable 
for the net proceeds realized upon resale. 


Respondent alleges that there is no amount due and owing be- 
cause the cabbage had no commercial value and was dumped. 
The record shows that no official inspection was made of the ship- 
ment on arrival and that no dump certificate was obtained. In 
support of its claim, respondent submits a copy of the bill of 
lading on which the following statement appears: “Truck tempera- 
ture on arrival 90° Cabbage in bad condition RL Kondik”. Re- 
spondent also submits an affidavit dated December 2, 1971, and 
signed by eight affiants who state that the entire shipment was 
spoiled and was dumped. Contrary to respondent’s contention, 
the affidavit does not show that the cabbage had no commercial 
value and in addition does not show that the affiants possessed 
the qualifications set forth in section 46.23(c) of the regulations 
issued pursuant to the act (7 CFR 46.23(c)). Moreover, there is 
nothing in the record to indicate that there was any specific 
agreement between the parties that no dumping certificate would 
be required. Having failed to substantiate its claim that the 
entire shipment or any part thereof had no commercial value, we 
conclude that respondent is liable for all 454 sacks of cabbage. 


The final question for determination is the market value of 
this cabbage. According to the Department’s report of investiga- 
tion, respondent does not maintain a receiving record and does 
not identify its sales by lot numbers or any other means. However, 
respondent’s sales record showed that respondent sold 483 sacks 
of cabbage at $3.50 per sack during the period from July 29 to 
August 31. Since respondent was unable to give an adequate 
explanation of the sources of the cabbage which it sold, we agree 
with the finding in the report of investigation that the market 
value of the complainant’s cabbage is the sale price of $3.50 re- 
ceived by respondent for cabbage sold during that period. An 
accounting prepared by the Department’s investigator indicates 
that respondent is liable for the price of 454 sacks of cabbage at 
$3.50 per sack less 12% commission and an unloading and hand- 
ling charge of 25¢ per sack, or a total net proceeds of $1,284.82. 
Since the amount of reparation sought in this proceeding is only 
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$1,065.82, we conclude that respondent is liable to complainant 
for the full amount claimed. Respondent’s failure to account and 
promptly pay this amount is a violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,065.82, with interest thereon 
at the rate of 8 percent per annum from September 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,776) 


CONWAY PRODUCE, INC. v. MARTIN’S PRODUCE Co. PACA Docket 
No. 2-2301. Decided September 29, 1972. 


Order for reparation 
This order is issued in accordance with the facts set forth herein. 


Isaac Levy, Jacksonville, Florida, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seqg.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $7,126.13 
in connection with mixed shipments of perishable agricultural 
commodities in interstate commerce. A copy of the formal com- 
plaint was served upon respondent, which filed an answer there- 
to, admitting, in effect, its liability for the indebtedness claimed 
by complainant. Accordingly, the issuance of an order without 
further procedure is appropriate, pursuant to section 47.8(d) 
of the rules of practice (7 CFR 47.8(d)). 


Complainant, Conway Produce, Inc., is a corporation whose 
address is P. O. Box 6706, Jacksonville, Florida. Respondent, 
Join Emory Martin, is an individual doing business as Martin’s 
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Produce Co. whose address is 1608 Cherokee Drive, Waycross, 
Georgia. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as the findings of fact of this order. On the basis of these facts, 
we conclude that the actions of respondent are in violation of 
section 2 of the act (7 U.S.C. 499b), resulting in damages to 
complainant of $7,126.13. Accordingly, within 30 days from the 
date of this order, respondent shall pay to complainant, as repara- 
tion, $7,126.13, with interest thereon at the rate of 8 percent per 
annum from February 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,777) 


BENNETT-MOUNT POTATO Co., INC. v. JOHNNIE’S PRODUCE & POP- 
CORN SUPPLIES Co. PACA Docket No. 2-2350. Decided Sep- 
tember 29, 1972. 


Accounting — Resale— Gross sales price— Dumping absent certificate — 
Liability for market value of potatoes so dumped—Reparation 
awarded complainant 


Where the true market value of the potatoes sold is 75 cents per sack and 
the true market value of those dumped is also 75 cents per sack, re- 
spondent is liable to complainant for $30 due (the result of clerical 
error) on the 600 sacks of potatoes sold and for 187.50 for the 250 
sacks of potatoes dumped. 


Complainant pro ge. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
a reparation award in the amount of $1,151.25 in connection with 
a shipment of potatoes in interstate commerce. 
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A copy of the report of investigation was served upon each 
of the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto, denying liability. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Complainant 
filed an opening statement. Respondent did not file an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bennett-Mount Potato Co., Inc., is a corporation 
whose address is P. O. Box 636, Allentown, New Jersey. 


2. Respondent is an individual, Frank P. Favata, doing business 
as Johnnie’s Produce & Popcorn Supplies Co., whose address is 
P. O. Box 1865, Tampa, Florida. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about October 22, 1970, complainant sold to respondent 
850 bags of U.S. No. 1 A Katadin potatoes, at an agreed de- 
livered price of $1.82-14. per bag, or a total purchase price of 
$1,551.25, for shipment in interstate commerce to Tampa, Florida. 


4. On or about October 22, 1970, the potatoes were shipped 
from loading point at Allentown, New Jersey, to respondent at 
Tampa, Florida, in a truck bearing Oregon truck license number 
3T1217 and operated by J. R. Varnadoega of Winter Garden, 
Florida. 


5. A Federal inspection, for condition only, was made of the 
potatoes at 11:35 a.m. on October 27, 1970, at Tampa, Florida. 
The results of such inspection, in part, are as follows: 


“Product: Round White POTATOES in paper sacks printed 
“Red Whip Brand, Donald Elridge, Red Valley, N. Y., U. S. 
No. 1, 50 Ibs. Net.” Applicant states 850 sacks. 


“Temperature of product: Room: 62°F. 


“Condition: Generally firm. From 4 to 23% average 17% 
damage by dark, discolored areas, some of which are sunken 
and sticky. Average 1% soft rot. 
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6. Respondent reported the results of the inspection to com- 
plainant that same day and agreed to handle the potatoes for 
complainant’s account. 


7. In January 1971, respondent sent complainant an account- 
ing showing that 600 bags of the potatoes were sold for $.75 
per bag, or $420 (the correct extension would have been $450) ; 
that $20 was being deducted as a commission and payment of 
$400 remitted; and 250 bags had been dumped. No dumping 
certificate was obtained. 


8. On February 9, 1971, complainant objected to an error in the 
accounting and advised respondent that a balance of $30 was due. 
Respondent has made no further payment on account of this 
transaction. 


9. The formal complaint was filed on June 17, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The issue to be decided in this proceeding is whether respondent 
failed to account truly and correctly to complainant for a truck- 
load of potatoes. The record shows that following a Federal in- 
spection, respondent rejected the truckload of potatoes but agreed 
to handle the shipment for complainant’s account. Respondent 
rendered an accounting for these potatoes by letter dated January 
20, 1971, which is contained in the Department’s report of in- 
vestigation (exhibit # 2b). In this letter, respondent stated that 
600 sacks were sold at $.75 per sack for a total gross sales price 
of $420 and that 250 sacks were dumped. 


Under section 46.22 of the regulations issued pursuant to the 
act (7 CFR 46.22) a clear and complete record shall be main- 
tained showing justification for dumping, and, if five percent 
or more of a shipment is dumped, an official certificate, or other 
specified evidence, shall be obtained to prove the produce was 
without commercial value. The Department’s report of investiga- 
tion indicates that respondent has no records to prove that the 
250 sacks of potatoes allegedly dumped had no commercial value. 
Having failed to show that the 250 sacks of potatoes had no 
commercial value, we conclude that respondent is liable for the 
market value of these potatoes. 


In regards to the resale price of the 600 sacks, the Department’s 
report of investigation indicates that respondent did not main- 
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tain a receiving record and did not assign lot numbers or issue 
sales tickets. Although respondent did not verify his statement 
that the potatoes were sold at the price alleged, complainant has 
submitted no evidence to prove that they had a greater value. 
The record reveals that upon receipt of the accounting complain- 
ant did not object to the resale price shown. Complainant then 
protested only an error in computation and advised respondent 
that the gross sales price was $450 rather than $420. We find 
that complainant has failed to prove that the unit sales price of 
$.75 per sack was less than the reasonable value of the potatoes. 
We therefore, accept this price as being the best evidence sub- 
mitted of the true market value of these potatoes. 


The final question for consideration is that of market value of 
the 250 sacks of potatoes which were allegedly dumped. In the 
absence of other evidence, we conclude that these potatoes had 
the same market value as the 600 sacks which were sold, or $.75 
per sack. On this basis the 250 sacks had a market value of 
$187.50. Respondent also owes complainant an additional $30 on 
the sale of the 600 sacks, due to the clerical error referred to 
above. 


Respondent’s failure to account truly and correctly and to pay 
complainant promptly the balance of $217.55 due in connection 
with the sale of these potatoes is in violation of section 2 of the 
act for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $217.55, with interest thereon 
at the rate of 8 percent per annum from December 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,778) 


FRUIT BASKET PACKING COMPANY v. JOE PHILLIPS, INC., and/or 
WALTER B. ADAM. PACA Docket No. 2-1828. Decided Sep- 
tember 29, 1972. 


Dismissal and Interim Order 


The complaint herein is dismissed, and the counterclaim of Walter B. Adam 
against Fruit Basket Packing Company is deferred pending issuance of 
a further order in this proceeding. 


(No. 14,779) 


WALTER B. ADAM v. JOE PHILLIPS, INc. PACA Docket No. 2-1829. 
Decided September 29, 1972. 


F.o.b. rolling car sale—Contract destination—Warranty of suitable shipping 
condition—Breach of—Burden of proof—Warranty of suitable ship- 
ping condition not applicable beyond contract destination— 
Diversion—Liability—Reparation awarded complainant 


Where respondent Phillips accepted the peaches in issue by diversion thereof 
and where said respondent failed to sustain its burden of proof that 
complainant Walter B. Adam breached the warranty of suitable shipping 
condition, respondent Phillips is liable to complainant Adam for the full 
purchase price of said peaches. 


Chinello, Chinello & Mady, Fresno, Calif., for complainant Fruit Basket 
Company 
Charles Chorna, Beverly Hills, Calif., for respondent Walter B. Adam 
and complainant Walter B. Adam. 


Parichan, Krebs, Renberg & Eldridge, Fresno, Calif., for respondent 
Joe Phillips, Inc. 


Wilbur W. Jennings, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in Docket No. 2-1828 by complainant 
Fruit Basket Packing Company and in Docket No. 2-1829 by com- 
plainant Walter B. Adam, both of whom are seeking an award of 
reparation against respondent Joe Phillips, Inc. in the amount of 
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$2,640.00 in connection with a transaction in interstate com- 
merce involving shipment of one car of Elberta peaches. 


Copies of the Department’s report of investigation were served 
upon all of the parties in each case. A copy of the formal com- 
plaint in each case was served upon the named respondent, each 
of whom filed an answer denying liability to complainant and 
requesting an oral hearing. 


In Docket No. 2-1828 a counterclaim was filed by respondent 
Walter B. Adam against complainant alleging that cash advances 
were made to complainant in excess of amounts received from the 
sale of complainant’s fruit and credited toward complainant’s 
account pursuant to an agreement of the parties. Complainant 
filed a reply to the counterclaim denying liability. 


An oral hearing was held in Fresno, California, on July 7, 1971, 
at which all parties were represented by counsel. It was agreed 
by all parties that the allegations of both complaints dealing with 
the one car of peaches shipped to Joe Phillips should be considered 
together in a consolidated hearing, but that the counterclaim of 
Adam against Fruit Basket in Docket No. 2-1828 involving other 
matters should be deferred for hearing to a later date. 


At the July 7, 1971, hearing, two witnesses testified for com- 
plainant Fruit Basket, one for respondent counterclaimant Adam, 
and one for respondent Joe Phillips, Inc. Deposition testimony 
of one witness was received in evidence. Fruit Basket and Adam 
filed a combined brief. Joe Phillips, Inc., also filed a brief. 


An oral hearing on the counterclaim in Docket No. 2-1828 was 
held in Los Angeles, California, on December 1, 1971, at which 
respondent Adam and complainant Fruit Basket were represented 
by counsel. It was agreed that the record in Docket No. 2-1829 
would be considered part of the evidence to the extent relevant to 
the issues involved in the counterclaim in Docket No. 2-1828. Two 
witnesses testified for complainant and one for respondent. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant Fruit Basket Packing Company is a partner- 
ship composed of Albert A. Boos and Tennis H. Erickson, whose 
address is 6947 Reed Avenue, Reedley, California. 


2. Walter B. Adam, respondent and counterclaimant in Docket 
No. 2-1828 and complainant in Docket No. 2-1829, is an indi- 
vidual whose address is 3021 7th Street, Riverside, California. 
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8. Respondent Joe Phillips, Inc., is a corporation whose address 
is 1615 East Shields Avenue, Fresno, California. 


4. At the time of the transactions involved herein, all parties 
were licensed under the Perishable Agricultural Commodities Act. 


5. On July 6, 1969, in the course of interstate commerce, com- 
plainant Fruit Basket, acting by and through its sales agent, 
Walter B. Adam, shipped from Parlier, California, 1,760 boxes 
of brushed early Elberta peaches in car PFE 100275 consigned 
to Walter B. Adam in Kansas City, Missouri. 


6. The peaches had been picked on July 3 and July 5, 1969, and 
packed the same day in Fruit Basket’s packing shed in Parlier, 
California. The peaches were federally inspected at shipping point 
and certified as grading U.S. No. 1 with no decay. After being 
precooled the peaches were loaded into car PFE 100275. The bill 
of lading for the car states, ‘““Mechanical Refrigeration Service 
Rule 710 Precooled Load. Maintain Optimum Temp 34 Degrees 
Inside Car to Destination.” 


7. On July 9, 1969, while car PFE 100275 was en route to 
Kansas City, Adam sold the shipment to respondent Phillips. 
The contract provided for a price of $1.45 per box, plus $.05 pre- 
cooling, a total of $2,640.00, net f.o.b. Parlier, California, desti- 
nation Kansas City. On July 9, 1969, Adam diverted the shipment 
to respondent Phillips at Kansas City, Missouri. On the same day 
Phillips diverted the car to its buyer, Quality Food Stores, Inc., 
at Albert Lea, Minnesota. 


8. Car. PFE 100275 arrived at Albert Lea, Minnesota, at 5 p.m. 
on July 11, 1969. The car was placed at Quality’s siding at 5:30 
a.m. on July 12. At 6 p.m. on July 13 Quality employees began 
unloading the peaches into Quality’s warehouse. Unloading was 
completed by 8 a.m. on July 14. Inspection of the peaches by 
Quality’s employees at the time of arrival indicated that some 
bruising had occurred, but no decay was evident. Pulp tempera- 
ture of the fruit at such time was 40°. 


9. On the evening of July 13 Quality shipped approximately 
700 boxes of the peaches to its retail store outlets. Complaints 
were received about the quality of these peaches on July 14. As 
a result of such complaints, approximately 1,000 boxes of the 
peaches were sent to Minneapolis, Minnesota, where an official 
inspection could be secured. U.S.D.A. Condition Inspection Cer- 
tificate F159418 shows that an inspection was made there of these 
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peaches at 8 a.m. on July 16, that the bottom temperatuce of the 
fruit was 58° and the top 63° and that the condition was as 
follows: 


“Harvest Pride lot: Decay from 3% to entire contents, aver- 
age 53%. Average 3% damage by bruising. Remainder firm 
to ripe, mostly firm ripe, ground color light green to yellow, 
mostly yellow. WWW lot: Mostly firm to ripe, mostly firm 
ripe, ground color light green to yellow, mostly yellow. From 
9 to 25%, average 15% damage by bruising; including 10% 
serious damage affecting firm ripe and ripe fruit scattered 
throughout pack. Decay from 6 to 45%, average 28%. The 
decay in each lot is Brown Rot in various stages, mostly 
advanced.” 


10. Respondent Joe Phillips, Inc., has made no payment to 
either Fruit Basket or Adam in connection with the transaction. 


11. On June 1, 1969, complainant Fruit Basket and respondent 
Adam entered into a contract wherein it was agreed that Adam 
would act as a sales representative for Fruit Basket on all tree 
fruit and table grapes to be sold by Fruit Basket during the com- 
ing season. The parties further agreed that Adam was to finance 
complainant by advancing it money from time to time and Adam 
also was to deduct certain charges for rent, telephone, and other 
expenses. in accounting for the proceeds of sales. All fruit was 
to be shipped in Adam’s name and all payments were to be made 
directly to Adam, who, in turn, would credit the sale price, less 
specified fees for selling the fruit, to the account of complainant. 
Adam was to attempt to make the best deal he could in selling 
Fruit Basket’s fruit but could ship for sale on consignment where 
necessary. Pursuant to this agreement, Adam made advances 
totaling $98,262.56, including charges for rent, telephone, and 
other expenses, to Fruit Basket (the last advance being $1,200.00 
on September 12, 1969), and credited Fruit Basket with $92,449.89 
from the sale of its fruit, including certain purchases by Adam 
of juice grapes covered by a supplemental agreement. The dif- 
ference between these two sums is $5,812.67. 


12. During the period of time when the transactions involved 
herein occurred Adam and Fruit Basket had their business offices 
in the same building and were in dialy contact with each other. 


18. Respondent Adam made the following sales in his own name 
of Fruit Basket’s fruit f.o.b. Parlier and Reedley, California and 
granted the purchasers adjustments shown: 
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In each instance shown above Fruit Basket was given essentially 
the same information Adam had received concerning the reason 
for the request for an adjustment and consented to or approved 
of the adjustment. 


14. On July 29, 1969, Fruit Basket shipped 300 lugs of Le 
Grand nectarines from Parlier, California, consigned to Cocola 
Fruit Corporation in Fresno, California, for further shipment in 
interstate commerce. This shipment was made in Adam’s name 
and designated as his Account Sale No. 4745. Cocola’s buyer arbi- 
trarily deducted $465.00 from the $870.00 gross sale of this ship- 
ment. At no time did either Fruit Basket or Adam agree to such 
deduction. As a result of this arbitrary deduction Cocola insti- 
tuted a PACA action against the buyer. Such action was settled 
for $232.50 which was paid by Cocola to Adam. This money should 
have been but was not credited by Adam to Fruit Basket’s 
account. 


15. On July 24, 1969, July 31, 1969 and August 5, 1969, Fruit 
Basket shipped mixed loads of fruit on consignment to Gridley, 
Maxon and Co., Chicago, Illinois. The first shipment in the aggre- 
gate brought a good price, the second a lesser price, still accept- 
able to Fruit Basket, and the third brought a low price. Adam 
was in contact with representatives of Gridley, Maxon and Co. 
just prior to these shipments. Adam did nothing more than pass 
on to Fruit Basket the information supplied him by Gridley, 
Maxon. At the time that Fruit Basket made each shipment he 
had the same information about the Chicago market that Adam 
did. Adam at no time either concealed any material information 
from Fruit Basket or attempted to mislead Fruit Basket into 
making these consignment shipments. 


16. Pursuant to an undated supplemental agreement between 
Fruit Basket and Adam, Adam purchased $2,361.07 worth of juice 
grapes from Fruit Basket and credited that amount to Fruit 
Basket’s account on October 6, 1969. Adam in turn sold these 
juice grapes to Jack Perna, Inc., Buffalo, New York, for $2,537.57. 
Contrary to the agreement between Fruit Basket and Adam, at 
Fruit Basket’s request Perna paid direct to Fruit Basket the full 
$2,537.57. In an action against Perna under the Act (PACA 
Docket No. 2-1771) on March 3, 1972, Adam was awarded repa- 
ration of $2,537.57. This has since been paid by Perna to Adam. 


17. The formal complaint in Docket No. 2-1828 was filed on 
December 8, 1969, and in Docket No. 2-1829 an informal com- 
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plaint was filed on December 16, 1969, both of which were within 
nine months of the time the cause of action with respect to the 
Joe Phillips transaction accrued. The counterclaim by Adam was 
filed within nine months after the causes of action therein accrued. 


CONCLUSIONS 


Both Fruit Basket and Adam are seeking to recover reparation 
from Joe Phillips, Inc., in connection with a shipment of peaches. 
In PACA Docket No. 2-1828 respondent Adam has also asserted 
a counterclaim for money allegedly due him from Fruit Basket 
and seeking a general accounting between Fruit Basket and him- 
self. By agreement between Fruit Basket and Adam, any repara- 
tion received in connection with the Joe Phillips shipment of 
peaches is to be considered a part of the funds to be disposed of 
in the accounting under the Adam counterclaim. 


THE JOE PHILLIPS TRANSACTION 


The principal issue to be decided in the claims against Joe 
Phillips, Inc., is whether the peaches delivered were of the quality 
called for in the contract between Adam and Joe Phillips, Inc. 
Although the peaches were sold en route, the contract specified 
a sale “f.o.b. Parlier,” California, for shipment to Phillips at 
Kansas City, Missouri. Adam issued an order to the railroad to 
divert the peaches to Phillips, and Phillips thereafter issued a 
diversion order for delivery to its buyer, Quality Food Stores, 
Inc., at Albert Lea, Minnesota. 


The diversion of the shipment by Phillips amounted to an 
acceptance of the peaches 7 CFR 46.2(dd) (1). By such accept- 
ance, Phillips became liable for the purchase price, subject to its 
right to claim damages for any breach of the contract by Adam. 
The burden of proving both the breach and the damages is on 
Phillips. 


The breach alleged by Phillips is that the peaches were not in 
suitable shipping condition. Since this was an f.o.b. sale of a 
rolling car, the warranty of suitable shipping condition applicable 
to the transaction meant that the commodity at the time of sale 
was in a condition which, if the shipment was handled under 
normal transportation service and condiions, would assure deliv- 
ery without abnormal deterioration at the contract destination 
agreed upon between the parties. 7 CFR 46.48(i), (j), and (k). 
The contract between Adam and Phillips specified Kansas City as 
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the destination. This means that the warranty of suitable ship- 
ping condition would not apply beyond that point. 


There is no indication that the car was stopped or inspected at 
Kansas City, and there is thus no evidence concerning the condi- 
tion of the peaches at Kansas City or at the time the shipment 
would normally have reached Kansas City. The evidence with 
respect to the condition of the peaches at the time unloading was 
begun at Albert Lea does not show that the peaches were then 
abnormally deteriorated. The inspection at Minneapolis, made 
five days after arrival of the car at Albert Lea, while showing 
considerable deterioration, is too remote in time to show condition 
of the peaches at Kansas City, or, for that matter, at Albert Lea. 
The evidence concerning three other shipments of peaches sold 
by Adam for Fruit Basket is not relevant to the shipment here 
involved. 


We conclude that Phillips has failed to sustain its burden of 
proving that Adam breached his warranty of suitable shipping 
condition. We further conclude that the failure of respondent Joe 
Phillips, Inc., to pay complainant Walter B. Adam the full pur- 
chase price for the peaches is in violation of section 2 of the act. 
Reparation in the amount of $2,640.00 should be awarded to Adam 
against Phillips. The complaint of Fruit Basket Packing Com- 
pany against Joe Phillips, Inc., and Walter B. Adam should be 
dismissed. 


THE ADAM’S COUNTERCLAIM 


The evidence presented at the oral hearing clearly shows that, 
pursuant to the terms of the June 1, 1969, contract as supple- 
mented, respondent Walter B. Adam advanced to Fruit Basket 
Packing Company $98,262.56. Pursuant to the agreement Adam 
sold Fruit Basket’s fruit and from the proceeds which he received, 
plus the purchase price of several ltos of juice grapes purchased, 
credited Fruit Basket with $92,449.89, leaving a deficit claimed 
by Adam to be due from Fruit Basket of $5,812.67. The evidence 
further shows that Fruit Basket collected $2,537.57 from Jack 
Perna, Inc., of Buffalo, New York, despite the fact that such 
money was supposed to go directly to Adam. Adam had previ- 
ously credited Fruit Basket with $2,361.07 as a result of the 
latter’s sale, pursuant to their supplemental agreement, of such 
grapes to him. This has been corrected, however, by payment of 
the award of $2,537.57 reparaiton in favor of Adam in his action 
against Perna in PACA Docket No. 2-1771. 
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Fruit Basket’s defense to the counterclaim of $5,812.67 rests 
primarily on its assertion that Adam granted various purchasers 
unauthorized allowances. Generally an agent is liable to his prin- 
cipal for any unauthorized allowance the agent may grant to a 
buyer, McRae v. R. Patt Brokerage, 20 A.D. 1176J (1961), or 
when the agent negligently fails to exercise ordinary and reason- 
able care and diligence in the performance of his duties, Cooney 
& Korshak, Inc. v. M. Trombetta & Sons, Inc., 19 A.D. 890 (1960). 
An agent does not, however, insure the success of the seller’s 
undertaking or guarantee against mistakes or errors of judgment, 
Cooney & Korshak, Inc. v. M. Trombetta & Sons, Inc., supra. 
Northwest Fruit Co. v. Coop Producers, Inc., 15 A.D. 144 (1954). 


Fruit Basket first attempted to show Adam made an unauthor- 
ized allowance of $3,705.00 on an f.o.b. sale of 1,235 loose lugs of 
Burmosa plums to the Dominion Citrus Company Ltd. of Toronto, 
Canada. This transaction was identified by Adam’s Account Sale 
No. 4629. The evidence clearly showed that Adam took informa- 
tion concerning the destination inspection of this shipment over 
the telephone and immediately reported it to Fruit Basket. Cana- 
dian Inspection Certificate No. 678341, issued June 17, 1969, at 
Toronto, Canada, stated, in relevant part, “Stock shows range 56% 
to 92% average 71% light brown spots and/or areas exceeding 
14” in diameter in the aggregate area resembling skin bruises.” 
Some two to three days after this inspection the buyer’s broker 
asked for a $3.00 per lug allowance. Later that same day Adam 
passed this information on to Fruit Basket. Albert H. Boos, one 
of Fruit Basket’s partners, testified that in response he stated 
substantially as follows: “I should have known better than to 
ship loose Burmosa plums that far .. .” and “I guess we’ll have 
to give it to them.” Mr. Boos clearly admits that at no time did 
he object to this allowance. We conclude that this allowance was 
made with the clear knowledge and consent of Fruit Basket. 


Fruit Basket next attempted to demonstrate that Adam had 
granted an unauthorized allowance of $4,232.95 on an f.o.b. sale 
of 960 4-basket crates of Santa Rosa plums to North American 
Produce Buyers Ltd., Toronto, Canada. This transaction was 
identified by Adam’s Account Sale No. 4644. When this car 
arrived at its destination Adam received a telephone call from 
the buyer informing him that 11-12% decay was showing in the 
plums and that the buyer wanted to reject them. An offer of 
$4.60 per crate was then made by the buyer. While this conversa- 
tion was going on Mr. Boos was sitting across the table from 
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Adam. Adam immediately informed Mr. Boos of the buyer’s offer. 
Mr. Boos thereupon stated in substance, “Go ahead and accept it.” 
Although the evidence indicates that Mr. Boos later had second 
thoughts about accepting this offer, it is clear that the allowance 
was made with the full knowledge and consent of Fruit Basket 
and we so conclude. 


Adam’s Account Sale No. 4705 showed that 509 boxes of early 
Elberta peaches were shipped f.o.b. on July 15, 1969, to Super 
Valu Stores in Des Moines, Iowa. When the truck arrived an 
agent of Pat Brokerage representing Super Valu called Adam 
and stated that the shipment was in trouble. Mr. Boos was not in 
his office that morning and Adam was not able to contact him. 
Pursuant to their agreement Adam was given authority to sell 
complainant’s fruit on consignment, but ordinarily not without 
Fruit Basket’s permission. Adam testified that this was the last 
shipment of early Elberta peaches, a cleanup of what was left 
at the end of the season, and considering the trouble with pre- 
vious shipments he deemed the situation an emergency. Thus he 
requested Pat Brokerage to sell the fruit on consignment. The 
sale resulted in a net loss of $213.46. Mr. Boos was informed of 
the results of the consignment sale and at no time until the hearing 
did he ever voice objection thereto. Thus, even if Fruit Basket 
never specifically approved the consignment, we conclude that it 
ratified such transaction by not repudiating it after Mr. Boos 
received information concerning the results thereof. N. R. Peet 
and Son, Inc. v. Rockland County Fruit Farms, Inc., 9 A.D. 475 
(1950). It is therefore not necessary to decide whether the situa- 
tion constituted an emergency requiring prompt disposition of the 
commodity such that the agent could use his own judgment in 
adjusting the price to induce acceptance. It should be noted, how- 
ever, that the same result would be reached if the issue were to be 
decided on that basis. Anonymous Decision, 4 A.D. 472 (1945). 


Adam’s Account Sale No. 4640 was an f.o.b. sale of 150 
packages of 4x4 4-basket Santa Rosa plums through C. H. Robin- 
son Company, Cleveland, Ohio, as broker. On it Adam granted an 
allowance of $1.00 per package for a total allowance of $150. 
The evidence indicated that the buyer wanted a $3.00 per package 
allowance. At Mr. Boos’ suggestion, however, the buyer accepted 
an adjustment of but $1.00 per package. We thus conclude that 
Fruit Rasket had full knowledge of and completely consented to 
this $150.00 allowance. 
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Fruit Basket next alleged that the allowance of $173.85 granted 
on an f.o.b. sale of 319 lugs of Peterson peaches through C. H. 
Robinson Company in Oklahoma City, Oklahoma, as broker (re- 
spondent’s Account Sale No. 4675) was not authorized. The evi- 
dence indicated that USDA Inspection Certificate No. F101783 
issued at Oklahoma City on July 7, 1969, showed, “In most sam- 
ples from 4 to 40% in many none average 15% Gray Mold Rot, 
mostly early some advanced stages.” Upon receiving this infor- 


mation Adam discussed with Mr. Boos the possibility of repacking 
these peaches. Mr. Boos replied, “Okay.” After repacking, 57 
lugs of peaches were lost resulting in a total allowance of $173.85. 
We conclude that such allowance was granted with the full knowl- 
edge and consent of Fruit Basket. 


On July 29, 1969, in a transaction identified as Account Sale 
No. 4745, 300 lugs of late Le Grand nectarines were shipped 
f.o.b. to Cocola Fruit Corporation in Fresno, California. Cocola 
informed Adam that the fruit arrived with an inspection report 
showing 1 to 9% averaging 4% rot. Cocola’s buyer arbitrarily 
deducted $465.00 from the total gross of $870.00 on this sale. At 
no time did either Fruit Basket or Adam agree or consent to the 
$465.00 allowance. Cocola instituted a PACA action against the 
buyer, which was settled for $232.50. Cocola then forwarded the 
proceeds of the settlement to Adam. Adam fully informed Fruit 
Basket of such allowance, indicating that it seemed excessive and 
that the matter had been referred to the PACA by Cocola. With 
respect to this transaction there is no question concerning Adam 
acting without authority. Adam would be required to credit com- 
plainant’s account with any amount that he received on the trans- 
action, however, and there is no evidence in the record that Adam 
has given Fruit Basket credit for the proceeds of the settlement 
received from Cocola. Accordingly, we conclude that Adam owes 
complainant $232.50 on this transaction. 


Adam’s Account Sale No. 4698 showed that 500 boxes of early 
Elberta peaches were shipped f.o.b. on July 11, 1969, to Wileman 
Bros. and Elliott in Cutler, California, for a gross sale price of 
$825.00. The evidence indicated that an arbitrary deduction of 
$353.55 was taken off the sale price on the basis of Canadian 
Inspection Certificate No. 617750 issued July 22, 1969, in Mont- 
real. Such certificate states, “Some firm ripe, mostly ripe, 9% 
severely bruised. Ranging from nil to 13%, average 5% Brown 
Rot...” At no time did either Fruit Basket or Adam approve 
or consent to this allowance beforehand. Adam did, however, 





Se ee or YY we Ort SG et hm Oe CD 


we eC a hm 


ADAM v. PHILLIPS 
Cite as 31 A.D. 1200 


place documents showing the results of this sale on the desk of 
Mr. Boos. Mr. Boos offered no objection to such deduction. Thus, 
we conclude that Adam did not authorize this allowance and that 
Fruit Basket had the opportunity to repudiate it but chose not 
to do so. 


Fruit Basket further alleged that Adam granted an unauthor- 
ized allowance of $243.00 on his Account Sale No. 7104. This was 
an f.o.b. sale of 100 lugs of late Le Grand nectarines to Hooker 
Corrin Sales in Atlanta, Georgia, on August 11, 1969. Adam 
testified that he did not grant this allowance. Fruit Basket offered 
no evidence to indicate that Adam granted this adjustment. We 
therefore conclude that Adam did not make an unauthorized allow- 
ance of $243.00 on this sale. 


Three cars of mixed fruit were shipped on consignment to 
Gridley, Maxon and Company in Chicago, Illinois. The first car 
was shipped on July 24, 1969, and was designated by Adam’s 
Account Sale No. 4736. Adam was in oral communication with 
representatives of Gridley, Maxon and was informed of the price 
received for the fruit on the first car (totaling $4,697.75). He 
reported this information to Fruit Basket. Fruit Basket was 
satisfied and so a second car was shipped (account number un- 
known) which arrived in Chicago on August 6, 1969. At the time 
of this car’s arrival Adam was informed by representatives of 
Gridley, Maxon that the market for such fruit was greatly depre- 
ciated (the proceeds totaled $2,818.71). Adam passed this infor- 
mation on to complainant. In the meantime, however, on August 
5, 1969, Fruit Basket had shipped a third car, Account Sales No. 
7019, to Gridley, Maxon. The price for the fruit on the third car 
was low (the proceeds totaled $1,622.46), and Fruit Basket 
alleged that it would not have shipped the third car if it had 
known the price the second had brought. The evidence indicates, 
however, that Fruit Basket shipped the third car before the 
second car had even arrived in Chicago. Furthermore, Adam 
did nothing more than pass on the information supplied to it by 
Gridley, Maxon. We conclude that Adam did not attempt to induce 
Fruit Basket to ship any of these three cars by knowingly with- 
holding information or reporting false information about the 
Chicago market, nor was Adam negligent in his duties to Fruit 
Basket concerning these shipments. 


As a result of the above we conclude that Fruit Basket owes 
Adam $5,580.24. This represents the $5,812.74 excess of advances 
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made to Fruit Basket over credits for Fruit Basket’s fruit which 
Adam sold or purchased, less the $232.50 owed by Adam to Fruit 
Basket in Account Sale No. 4745 to Cocola Fruit Corporation. 
The failure of Fruit Basket to pay Adam $5,580.24 is in violation 
of section 2 of the act. However, an order for the payment of 
that amount should not be issued at this time, but should be 
deferred pending the payment of the award being made to Adam 
against Joe Phillips, Inc. When that award is paid, the amount 
of payment, less Adam’s sales commission, should be deducted 
from the $5,580.24 amount and reparation awarded for the 
balance. 


In Adam’s Statement of Account with Fruit Basket under the 
heading “‘Account Sales Not Settled” there is a rail claim pending 
on Account Sales No. 4748 in the amount of $3,492.50. There was 
no testimony regarding this unsettled claim and this decision does 
not cover this claim in any way. 


ORDER AND INTERIM ORDER 
In PACA Docket No. 2-1828, the complaint of Fruit Basket 


Packing Company against Joe Phillips, Inc., and Walter B. Adam 
is dismissed. An order on the counterclaim of Walter B. Adam 
against Fruit Basket Packing Company is deferred pending the 
issuance of another order in this proceeding. 


In PACA Docket No. 2-1829, within 30 days from the date of 
this order, Joe Phillips, Inc., shall pay to Walter B. Adam, as 
reparation, $2,640.00, with interest thereon at the rate of 8 per- 
cent per annum from June 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,780) 


FRESHPICT Foops, INC. v. ED MAYBERRY Co., INC. PACA Docket 
No. 2-2447. Decided September 29, 1972. 


Broker—Authority of—Evidence of record—Dismissal 


Where the evidence of record sustained respondent’s defense, the complaint 
is dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro ge. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the amount of $1,375.75 in connection with a shipment of 
lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served on respondent, who filed an answer thereto, 
denying liability. 

Since the amount of damages claimed does not exceed $1,500, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements. No such evidence was submitted. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is P. O. Box 2157, Salinas, California. 


2. Respondent, Ed Mayberry Co., Inc., is a corporation whose 
address is P. O. Box 382, Salinas, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 
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8. On September 28, 1970, in the course of interstate commerce, 
complainant sold to Kelly Fruit Company Inc. 725 cartons of 
2-doz. size lettuce at the agreed price of $2.50 per carton, f.o.b. 
plus cooling and top ice, or a total purchase price of $2,053.75, 
for shipment to Johnson City, Tennessee. The contract was nego- 
tiated by respondent, a broker. 


4. On September 28, 1970, the lettuce was shipped from Salinas, 
California, in car PFE 451160 to the buyer in Johnson City, 
Tennessee. Upon arrival, and after inspection, the buyer com- 
plained to respondent that the lettuce was too light in weight. 
This complaint was communicated to complainant. 


5. On October 11, 1970, respondent, acting on instructions from 
complainant, wired the buyer to handle the lettuce for the ship- 
per’s account. 


6. Complainant received without protest an accounting and 
check #2912 dated November 13, 1070, in the amount of $409.27. 


7. In full settlement of its claim against the buyer, complainant 
accepted check #3992 dated August 24, 1971, in the amount of 
$212.73 and check #4009 dated August 27, 1971, in the amount 
of $56. 


8. The informal complaint was filed on June 21, 1971, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent exceeded its authority as 
a broker when it instructed the buyer to handle the lettuce on con- 
signment for the account of complainant. Respondent’s owner 
Ed Mayberry denied that respondent acted without authorization. 
Mr. Mayberry stated in a letter made a part of the investigation 
report and again in the sworn answer that complainant’s sales- 
man, Raymond Pangle, told respondent to instruct the buyer to 
“handle for our account no red ink.” Although it was given oppor- 
tunity to do so complainant has neither denied nor refuted these 
statements. We find therefore that respondent’s defense is sus- 
tained by the evidence of record. The complaint should be 
dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 14,781) 


NORTHCROSS DISTRIBUTING CO. v. IMPERIAL WESTERN TOMATO 
GROWERS & SHIPPERS, INC. PACA Docket No. 2-2451. De- 
cided September 29, 1972. 


Broker—Brokerage—Protection statement—Failure to repudiate—Burden of 
proof—Failure to sustain—Liability—Reparation 
awarded complainant 


Where respondent’s failure to repudiate the brokerage protection memoranda 
constituted admission of agreement to pay the brokerage, and where 
respondent failed to sustain its burden of proof that there was any 
agreement for brokerage payment other than that stated on the invoice, 
respondent is liable to complainant for the brokerage fees on the sales 
in issue herein, 


Robert Martin, Nogales, Arizona, for complainant. 
Respondent pro se, 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $630.70 in con- 
nection with seven shipments of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed does not exceed $1,500, the shortened 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20) is applicable. Pursuant to this procedure, complain- 
ant filed an opening statement and a brief. Although it was given 
an opportunity, respondent did not file an answering statement or 
a brief. 
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FINDINGS OF FACT 


i, Complainant is an individual, Kent Worlie Northcross, doing 
business as Northcross Distributing Co., whose address is P. O. 
Box 2043, Nogales, Arizona. 


2. Respondent is a corporation, Imperial Western Tomato 
Growers & Shippers, Inc., whose address is P. O. Box 2007, Stock- 
ton, California. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. Between June 7, 1971, and June 23, 1971, complainant acted 
as a broker for respondent and negotiated the sale of 7 shipments 
of tomatoes in interstate commerce to various buyers. 


4. Following each of the 7 transactions, complainant sent a 
broker’s memorandum of sale to respondent setting forth the 
terms of sale and stating, “Shipper to protect brokerage.” Re- 
spondent received the memoranda of sales and made no timely 
objections to the terms of sale. 


5. The total brokerage on the 7 shipments amounted to $630.70. 


On or about July 2, 1971, complainant requested payment thereof 
from respondent which was refused. 


6. The formal complaint was filed on November 22, 1971, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant, in his formal complaint, alleged that he acted as 
respondent’s broker for 7 separate sales of tomatoes in interstate 
commerce between June 7, 1971, and June 23, 1971; and that 
respondent was to protect the brokerage fees for those transac- 
tions. Complainant further alleged that the brokerage fees for 
those transactions came to $630.70; but that respondent refused 
to make payment in violation of section 2 of the act. In support, 
complainant submitted copies of the broker’s memorandum of 
sale for each of the transactions in question. 


Respondent, in its answer, denied liability to complainant, and 
alleged that complainant was acting as a broker on behalf of the 
receivers in the transactions involved herein. Further, in a letter 
to the Department dated October 18, 1971, which was attached to 
the report of investigaiton, respondent alleged that it had orally 
informed complainant, prior to the transaction, that it would not 
pay brokerage on those accounts. 
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However, it was also admitted by respondent, in its October 
13th letter to the Department, that it had received the brokerage 
memoranda from complainant and had not repudiated the state- 
ment, contained therein, that the shipper would protect the bro- 
kerage. This failure to repudiate constituted an admission by 
respondent, and placed a burden upon it to refute the fact that 
it had agreed to pay the brokerage fees. Respondent has presented 
no evidence, other than its denial, that there was any agreement 
for brokerage payment other than that stated on the invoice. 
Accordingly, it is concluded that respondent has failed to meet 
its burden of proof and is liable to complainant for the brokerage 
fees on the seven sales of tomatoes. Respondent’s failure to pay 
this amount was in violation of section 2 of the act. Reparation 
should be awarded to complainant in the amount of $630.70, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $630.70, with interest thereon 
at the rate of 8 percent per annum from August 1, 1971, until 


paid. 
Copies of this order shall be served upon the parties. 


(No. 14,782) 


WILSON DAVIS COMPANY v. MARTIN PRODUCE Co., INC. PACA 
Docket No. 2-2463. Decided September 29, 1972. 


Brokerage—Liability for—Reparation awarded 


Where complainant fully performed its duties as broker in the transaction 
in issue, respondent is liable to complainant for the brokerage fee found 
due herein. 


Complainant pro se, 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
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ration award of $90, representing the brokerage fee on a sale of 
onions shipped in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, complainant filed an opening statement and 
respondent filed an answering statement. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas Willson Davis, doing 
business as Willson Davis Company, whose address is 1500 South 
Zarzamora, San Antonio, Texas. 


2. Respondent, Martin Produce Co. Inc., is a corporation whose 
address is P. O. Box 446, Greeley, Colorado. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On January 20, 1971, complainant, acting as respondent’s 
broker, sold for respondent one truckload of onions, consisting 
of 900 sacks, for shipment in interstate commerce to four buyers 
in San Antonio, Texas. Complainant’s brokerage on the shipment 
was 10¢ per sack or $90. 


4. The onions were shipped at 8:00 p.m. on January 20, 1971, 
from loading point at Greeley, Colorado, to San Antonio, Texas 
in a truck owned by Edgar Long of Zaneville, Ohio and driven 
by Bill Hall. 


5. A confirmation of sale dated January 20, 1971, was mailed 
to respondent. Complainant notified respondent that there was 
a change in the delivery specifications and issued a .corrected 
confirmation of sale. 


6. The truck arrived at destination on January 22, 1971. Six 
hundred sacks of onions were unloaded by complainant at the 
buyers’ docks in the late afternoon when the receivers were 
closed and three hundred sacks were delivered to the customer 
of one of the buyers in Edinburg, Texas. 
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7. On the morning of January 23, one buyer, California Fruit 
Company, rejected 100 of the 200 sacks it had ordered. Com- 
plainant arranged a resale of the 100 sacks of onions to one of 
the other pool buyers at a 25¢ discount and a 25¢ discount on the 
100 sacks originally ordered. Respondent agreed to this arrange- 
ment. 


8. A brokerage statement showing brokerage of $90 due on 
the shipment was mailed to respondent on February 1, 1971. 


9. Respondent has not paid complainant any part of the broker- 
age fee. 


10. The informal complaint was filed on November 10, 1971, 
which was within 9 months after the cause of action herein 
accrued. 

CONCLUSIONS 


Under section 46.28 of the regulations issued pursuant to the 
act (7 CFR 46.28), a broker is entitled to receive prompt pay- 
ment of the brokerage fee whenever a valid and binding con- 
tract is negotiated. Respondent does not deny that complainant 
negotiated on behalf of respondent the sale of 900 sacks of onions 
to four buyers in San Antonio, Texas. However, respondent con- 
tends that no commission is due because complainant failed to 
perform his duties as a broker and thereby caused respondent to 
incur added expenses in connection with this transaction. On 
the basis of the evidence in the record, we find that complainant 
fully performed his duties as a broker and that respondent’s 
allegations of “lack of interest” and “lack of cooperation” are 
without merit. Therefore, any extra expenses which were in- 
curred by respondent are unrelated to complainant’s conduct as 
a broker and are irrelevant to the determination of whether com- 
plainant is entitled to its brokerage. 


In view of the foregoing, we conclude that the brokerage was 
earned and is presently due and owing. Respondent’s failure to 
pay complainant promptly the brokerage fee of $90 is a violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $90.00, with interest thereon at 
the rate of 8 percent per annum from March 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 14,783) 


KERMIT JONES AND SON PRODUCE Co. v. BLAND DISTRIBUTING Co. 
PACA Docket No. 2-2678. Reparation of $1,244.50 with 8 
percent interest from April 1, 1972, awarded complainant 
against respondent in order issued September 1, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,784) 


MERIT PACKING Co. v. QUALITY PRODUCE Co. PACA Docket No. 
2-2680. Reparation of $1,072.50 with 8 percent interest from 
November 1, 1971, awarded complainant against respondent 
in order issued September 1, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,785) 


THOMAS PRODUCE Co. v. VALLEY PACKING Co. PACA Docket No. 
2-2679. Reparation of $1,068.62 with 8 percent interest from 
December 1, 1971, awarded complainant against respondent: 
in order issued September 1, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,786) 


RED MOUNTAIN RANCH v. CAPITOL CANDY Co. and/or ADAMS 
APPLE, INC. PACA Docket No. 2-2683. Reparation of 
$2,856.00 with 8 percent interest from December 1, 1971, 
awarded complainant against respondent in order issued 
September 6, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,787) 


SHAVER & SON PRODUCE Co., INC. v. CAPITOL CANDY Co. and/or 
ADAMS APPLE, INC. PACA Docket No. 2-2682. Reparation of 
$3,087.50 with 8 percent interest from November 1, 1971, 
awarded complainant against resnondent in order issued Sep- 
tember 6, 1972, by Donald A. Campbell, Judicial Officer. 
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(No. 14,788) 


SHAVER & SON PRODUCE Co., INC. v. CAPITOL CANDY Co. and/or 
ADAMS APPLE, INC. PACA Docket No. 2-2684. Reparation of 
$3,100.50 with 8 percent interest from November 1, 1971, 
awarded complainant against respondent in order issued 
September 6, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,789) 


TANITA FARMS, INC. v. LOUIS M. PALOMO WHOLESALE PRODUCE 
and/or PALOMO PRODUCE TRUCKING CorP. PACA Docket No. 
2-2681. Reparation of $375.35 with 8 percent interest from 
June 1, 1971, awarded complainant against respondent in 
order issued September 6, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,790) 


APACHE DISTRIBUTORS v. QUALITY PRODUCE Co. PACA Docket 
No. 2-2691. Reparation of $1,534.30 with 8 percent interest 
from January 1, 1972, awarded complainant against respond- 
ent in order issued September 12, 1972, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 14,791) 


BARKLEY COMPANY OF ARIZONA v. C & F PRODUCE Co., INC. PACA 
Docket No. 2-2690. Reparation of $908.50 with 8 percent 
interest from April 1, 1972, awarded complainant against 
respondent in order issued September 12, 1972, by Donald 
A. Campbell, Judicial Officer. 


(No. 14,792) 


GONZALES PACKING COMPANY v. SHIPPER’S SERVICE Co., INC. 
PACA Docket No. 2-2694. Reparation of $2,443.00 with 8 
percent interest from November 1, 1971, awarded com- 
plainant against respondent in order issued September 12, 
1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,793) 


MUTUAL VEGETABLES SALES v. V. F. LANASA, INC. PACA Docket 
No. 2-2693. Reparation of $2,453.40 with 8 percent interest 
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from March 1, 1972, awarded complainant against respond- 
ent in order issued September 12, 1972, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 14,794) 


BONANZA PRODUCE, INC. v. NATIONAL TRADING CorP. PACA 
Docket No. 2-2695. Reparation of $869.75 with 8 percent 
interest from February 1, 1972, awarded complainant against 
respondent in order issued September 13, 1972, by Donald 
A. Campbell, Judicial Officer. 


(No. 14,795) 


EXPORT-MEX. DISTRIBUTORS, INC. v. NATIONAL TRADING CORP. 
PACA Docket No. 2-2696. Reparation of $16,307.50 with 8 
percent interest from June 1, 1972, awarded complainant 
against respondent in order issued September 13, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,796) 


TOMMIE’S CELLO-PACK v. S AND F Foops COMPANY. PACA 
Docket No. 2-2697. Reparation of $8,370.30 with 8 percent 
interest from June 1, 1971, awarded complainant against 
respondent in order issued September 13, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,797) 


ABATTI PRODUCE, INC. v. QUALITY PRODUCE Co. PACA Docket 
No. 2-2700. Reparation of $181.25 with 8 percent interest 
from December 1, 1971, awarded complainant against re- 
spondent in order issued September 20, 1972., by Donald A. 
Campbell, Judicial Officer. 


(No. 14,798) 


PoTATO SPECIALTIES, INC. v. FANCY PACK PRE-PAK Co. PACA 
Docket No. 2-2699. Reparation of $432.50 with 8 percent 
interest from June 1, 1972, awarded complainant against 
respondent in order issued September 20, 1972, by Donald A. 
Campbell, Judicial Officer. 
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(No. 14,799) 


S. FRIEDMAN & SONS, INC. v. FANCY PACK PRE-PAK Co. PACA 
Docket No. 2-2698. Reparation of $400.00 with 8 percent in- 
terest from June 1, 1972, awarded complainant against re- 
spondent in order issued September 20, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,800) 


J & A FARMS v. OVERSEAS INTERNATIONAL FRUIT Corp. PACA 
Docket No. 2-2704. Reparation of $13,427.00 with 8 percent 
interest from July 1, 1972, awarded complainant against 
respondent in order issued September 22, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,801) 


JIMMIE SHMON PRODUCE BROKER, INC. v. PALOMO PRODUCE & 
TRUCKING Corp. PACA Docket No. 2-2706. Reparation of 
$2,689.40 with 8 percent interest from May 1, 1972, awarded 
complainant against respondent in order issued September 
22, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,802) 


KING SALAD AVOCADO Co., INC. v. PALOMO PRODUCE & TRUCKING 
Corp. PACA Docket No. 2-2707. Reparation of $1,724.75 
with 8 percent interest awarded complainant against re- 
spondent in order issued September 22, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,803) 


Srx L’s PACKING COMPANY, INC. v. PAUL MARTINEZ. PACA 
Docket No. 2-2705. Reparation of $1,071.00 with 8 percent 
interest from June 1, 1972, awarded complainant against 
respondent in order issued September 22, 1972, by Donald 
A. Campbell, Judicial Officer. 








1224 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 1224 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 14,804) 

B & L PRODUCE OF ARIZONA, INC. v. CONSOLIDATED PRODUCE Co. 
PACA Docket No. 2-2411. In order issued September 7, 1972, 
by Donald A. Campbell, Judicial Officer. 

(No. 14,805) 

J. BONAFEDE & SONS v. PETRUZZELLI BrRos., INc. PACA Docket 
No. 2-2549. In order issued September 19, 1972, by Donald 
A. Campbell, Judicial Officer. 

(No. 14,806) 
S. L. DouGLAs v. ANTHONY ABBATE FRUIT DISTRIBUTORS. PACA 


Docket No. 2-2558. In order issued September 29, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,807) 


Six L’s PACKING COMPANY, INC. v. NOEL B. HARDINA. PACA 
Docket No. 2-2528. In order issued September 29, 1972, by 
Donald A. Campbell, Judicial Officer. 
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